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WT ſeems ſtrange when all 
Perſons are prepoſſeſſed 
EZ with an Opinion, that 
=— Hiſtory, in the moſt li- 
mited Senſe ofthe Word, is a Know- 
ledge of the greateſt Importance, 


any ſhould conſider that Part of it 


which relates to the Laws and Con- 
{titution of the Government under 


which we live, as a Learning ra- 
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ther curious than beneficial ; for, a 
Narrative of the little Skirmiſhes 
of our Forefathers with one ano- 
ther, or their Neighbours, yields 


neither Diverſion, nor Inſtruction 


to the Reader : and however the 


more pompous Relations of great 
Battles, and the Conqueſts of Fo- 
reign Countries, may divert or a- 
muſe, yet they can ſerve for Di- 
rections or Examples to few, very 
few Perſons; and I fear miſlead a 
much greater Number with falſe 
Notions of Grandeur and Honour: 
Whereas the other is really neceſ- 
ſary to all who deſire to know (as 
all ought) what is right and what is 
wrong in publick Affairs. The Dif- 
ficulties that obſtruct the obtain- 
ing this Knowledge by Reaſoning 


only, and the Incapacity of the 


many to diſcern the Connexion be- 
twixt ſelf-evident Truths, and the 
more remote Conſequences that are 


drawn 


of the 


PREFACE. 
drawn from them makes a regular 
Deduction of Facts (which all are 
capable of comprehending) the 
moſt univerſal Ground of Judging. 
This guides the leſs rational Part 
of Mankind, and gives the more 
thinking the Pleaſure of ſeeing 
their own Schemes reduc'd into 
Practice, illuſtrated and verify'd 
by immemorial Uſage. It may 
not alſo be amiſs to obſerve, that 
this Kind of Learning muſt in 
this Kingdom anſwer an End more 
univerſally ſought, I mean Pro- 
fit at leaſt, as well as any other, 
becauſe it is really more uſeful, 
Since *tis our Happineſs to live 
in a free Country, where we are at 
2 enquire into the Limits 

agiſtrates Power, and the 
Peoples Obedience, and (all having 
a Share in the Legiſlature) few (if 
any) Bills of Moment have been 
ever propos d, on which before 


A 3 they 


\ 
1 
! 
1 
} 


—— ä H 


PREFACE. 

they paſs d into Acts private Perſons 
have not only by Words, but even 
in print offer'd their Reaſons for, 
or againſt them. Now, of all the 
numerous Queſtions that yet have 
ariſen concerning our Conſtitution, 
or that ever can ariſe, *tis impoſ- 
ſible any ſhould be well diſcuſs'd, 
much leſs truly determin'd without 
a thorough Knowledge of the an- 
tient Laws and Government. Fur- 
ther, will it not be always a ſtrong, 
and in many Caſes an unanſwerable 
Reaſon for the continuing any Act 
of Parliament, or the enacting any 
new Law that may be propog'd if 
it can be prov'd to be reſtorative of 
our original Conſtitution, which by 
the Mutability of human Affairs, is 
only in Form, and not in Subſtance 
without ſuch Aid the ſame it was? 
On the other Side, if it ſhould be 
made appear, that ſuch Bill changes 

e 


any eſſential, or indeed a material 
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Part of that Form of Government 
under which our Anceſtors have 
liv'd and flouriſf'd, even in this 
Kingdom above a thouſand Vears; 
and which they, not without great 
and bloody Struggles, have tranſ- 
mitted to us their Poſterity: Will 
any honeſt Man, I ſay, be for break- 
ing that which has been found by 
the Experience of ſo many Ages 
(the beſt Teſt of its Goodneſs) ſo 
adapted and fitted to the Benefit of 
the whole? Nay, will any prudent 
Man knowingly attempt this? ſince 
it can never be the real Intereſt of 
any one, becauſe, however the View 
of preſentAdvantages to themſelves 
may delude and miſlead particular 
Perſons, as the Majority of the Peo- 
ple can never have any Intereſt but 
that of the publick, they will ever 
oppoſe, and conſequently either 
prevent, or undo ſuch Innovations. 
Our Hiſtorians indeed give us In- 

A4 ſtances 
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ſtances enough of ſuch Iniquities 
prevailing; but withal ſuggeſt this 
comfortable Remarł, that they ever 
prov'd little to the Actors Advan- 
tage, and but of ſhort Duration. To 
our Profeſſion this Kind of Learn- 
ing is not only uſeful, but moſt ne- 
ceſſary; for that much of the Saxon 
Law is incorporated into our Com- 
mon Law we are aſſur'd by good 
Authority *; and tis confeſs'd by all, 
that many of the Acts paſled after 
the Vorman Invaſion before Hen 
the Third's Magna Charta (whence 
ourStatuteBooks begin) are nowalſo 
in Force under that Denomination. 
Magna Charta itſelf, and thoſe Acts 
we commonly diſtinguiſh by the 
Appellation of the old Statutes (the 
leaſt voluminous, but the moſt ma- 
terial Part of our Statute Law) are 
all built on, or relate to the Uſages 
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of thoſe remote Ages. How is it 
then poſſible to underſtand theRea- 
ſon of the largeſt, and moſt impor- 
tant Part of our Law, without being 
acquainted with the Antiquities of 
ourCountry? NowLaw and Reaſon 
being the ſame Thing diſtinguiſh'd 
by different Names, as tis conſider'd 
in different Views; to determine a 
Point of Law by Authority only 
without giving a Reaſon, ſeems as 
improper, as if one to prove the 
Truth of ſome Mathematical Pro- 
poſition, ſhould without furtherAr- 
gumentation cite the Authority of 
Euchd : For in my Apprehenſion, 
tis in the Law as in the Mathema- 
ticks; we read our Caſes as we do 
their Propoſitions, not to conclude 
by their Authority, that'ris thus, or 
thus; but to aſſiſt ourſelves in rea- 
ſoning well on thoſe Subjects, and by 
the Obſervations of others collect 
what is Truth. Therefore the Wri- 


tings 
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tings of the Learned ought to be 
thoroughly ſtudy'd, fince no one 
without ſuch Aſſiſtance can poſſibly 
attain ſo great a Share of Know- 
ledge as with it: but if any ſhould 
be contented with a mechanical 
Skill in Law by Authority only, even 
yet is this Learning neceſſary; for 
there are a very great Number of 
Caſes which mayoccur in the courſe 
of Practice, on which without it 
(Authorities being dubious) no O- 
pinion can be given. For Example, 
it has been queſtion'd, whether the 
Biſhops had a Right to vote in ca- 
pital Cafes, and to be try'd as the 
Temporal Lords, by the Houſe of 
Peers? had the Nature of Baronages 
and Peerages been _— ſtated 


this never would have been doubt- 


ed; and 1 truſt hereafter never will. 
If then the Antiquities of ourCount- 
try are worth knowing, *twill be 
ſurely confeſſed, that Part which 

| relates 
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relates to the Legiſlature is emi- 
nently ſo; the Importance there- 
fore of the Subject ſeems to ſuper- 
ſede all Apologies for an Attempt 
to illuſtrate it, nay perhaps, it makes 
it the Duty of all Perſons to contri- 
bute what they can to ſo great, fo 
good an End. 

It may ſeem an extravagant Po- 
ſition to 25 that the preſent Con- 
ſtitution of our Legiſlature is built 
on the ſame Principles, and has un- 
dergone no other Change than 
what the Alterations of Time has 
wrought in our Circumſtances, 
made neceſſary to preſerve its Fun- 
damentals; as that in old Germany 
was, if not from the firſt planting 
of that Country, at leaſt from the 
firſt Accounts we have of it, which 
are ſixteen hundred Yearsold: but 
as to this, the Conſtitution may be 
compar d with our Language, the 
. Dialect being ſo widely dif- 


ferent 
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ferent from what it was ſo many 
Ages ſince, tis ſcarce credible that 
it has receiv'd no other Changes, 
but what ſuch a Length of Time 
neceſlarily works in all: And yet, 
whoever will, gradually aſcending, 
read Books of every Age to the old- 
eſt of our Saxon Monuments, will 
not be ſenſible of the Change. So 
fares it as to the Conſtitution in ge- 
neral, and that of our Legiſlature in 
particular, when the Times and 
Caules of the ſeveral Changes that 
have happen'd in it, come' to be 
ranged in due Order (which ſo far 
as it concerns the Legiſlature, is 
aim'd at in the enſuing Sheets) all 
appears (or I'm — deceived) 


eaſy, coherent, and natural. 
Some Readers may think the 
two firſt Chapters of the enſuing 
Eſſay are not neceſſary to the clear- 
ing the Subjects here treated of; 
and this Ithe rather ſuppoſe, becauſe 


In 
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in the firſt Deſign they were no 
Part of it; but a better Inſight into 
the Subject convinc'd me, that they 
were not only uſeful, but eſſential; 
and I'm confident, every Reader on 
due Conſideration of the whole will 
think ſo: ForAuthority and Reaſon 
both concur in convincing us, that 
the Germans carry d their own 
Form of Government from Ger- 
many into their Conqueſts, and that 
the Saxons ſettled the like here. 
As I have by Citations at the 
Bottom of the Page not only 
vouch'd Authorities where Au- 
thorities were proper, but alſo on 
other Occaſions honeſtly acknow- 
ledg'd what I have borrow'd from 
printed Books; ſo multI here own, 
though I can find no Words ſtrong 
enough to expreſs my Senſe of it, 
one of the many great Obligations 
of this Nature that I have to my ex- 
cellent and moſt learned Friend Va- 
thamel 
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thaniel Pigot, Eſq; He firſt obſerv'd 
to me the Neceſſity of being ac- 
quainted with the Feudal Law, for 
the obtaining a perfect Knowledge 
of our own, and kindly permitted 
me to read ſome of his excellent 
MSS. on that Law: From them I 
have borrow'd many Things con- 
cerning the Feudal Law ; which 
Treatiſes not being in print, it 
ſeem'd more proper here to ac- 
knowledge in general, than by 
particular References to Books the 
Reader cannot turn to. 
Theſe Sheets are called an E(- 
ſay, becauſe I would be underſtood 
throughout the whole to propoſe, 
and not to determine; and the 
Readers are de{1r'd ſo to underſtand 
what is ſaid, even where, to avoid 
the nauſeating them with the con- 
tinual Repetition of Hypothetical 
Particles, *tis not fo expreſs'd. This 
Deference to their Judgments, and 


the 
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the Obſcurity of the Subject will, 
I preſume, with candid Perſons, 
not to mention others, be my Ex- 
cuſe for any Miſtakes that may be 
committed; and the rather, becauſe 
as the Diſcovery of Truth has been 
ſincerely aim'd at, I wiſh they may 
give Occaſion to ſome Perſon more 
capable of treating this Subject in 
an exacter Manner; nor ſhall any 
- one be more ready than my ſelf to 
give up whatever I've wrote which 
ſhall appear to be untrue; for 1 
am as unwilling to perſiſt in Er- 
rors, as I can be capable of falling 
into them, 
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07 the State of Europe, and par- 
ricularly of the Form of Govern- 
ment in Old Germany; the /ub- 
duing the Weſtern Province of 
the Roman Empire by the Nor- 
zthern Nations ; the Original of all 
the European Monarchies, Par- 


laments, and the Fendal Law. 


FF —L thc — Govern- Al! Eu- 
ns: ments conſiſted originally i © 
or few Perſons, contain d %% 
l {mall Diſtricts of Land; and ine ſmall 
Gras) within the Compaſs of 
what we now think hard- 
ly ſufficiently extended to compole one 
B Kingdom, 


Moſt of 
them were 
red iced 
under the 
Roman 
Govern- 
ment. 


(2 ] 

Kingdom, we find many Princes digni- 
fy'd with the Title of King : Thus, not 
to mention others, we read that there 
were in Italy Kings of Rome, Alba, He- 
truria, Sc. And tho' theſe and the 
like States were antiently ſtyled King- 
doms, yet if we were to ſpeak of them 
according to the preſent Acceptation of 
the Word, and Notions of Things, we 
ſhould rather call them Clans or Septs ; 
for with reſpe& to the Extent of Ground, 
the Number of Subjects, and the Power 
of the Superiors, they reſemble more 
the Highland Lords in the North Part 
of this Iſle, or the old Tains in Ireland; 
than the preſent Luſtre or Power of 
Kings. = 

The Romans ('twas a natural Conſe- 
quence of the Circumſtances of thoſe 
Times) whilſt they were a free State, 
extended their Command over great part 
of Africa, and Aſia, and all Europe; 
(Britain, Germany, and the more Nor- 
thern Provinces _ excepted.) As their 
Empire encreas'd, ſo did their Vices, and 
the Corruption of the People; which 
gave Cæſar a, whoſe Youth had been ſpent 
in the moſt ſcandalous and abandon d 
manner, a favourable Opportunity to ef- 
fect what Catiline had aim'd at before, I 


* Vid. Suetonium in vita Cæſaris. 
I 


mean 
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mean the reducing that Empire under his 7 ir 


a Monar- 


own Power. As Cari/ne's failing left % 
his Attempt branded with the odious czar. 

Name of a Conſpiracy, which his Ad- 
verſaries moſt juſtly impos'd on it; ſo 
Cz/ar's Succeſs made Poſterity call his 
Rebellion by the ſpecious, bur improper 
Name he himſelf gives it in his Commen- 
taries, of a Civil War. That he eſta- 
bliſhed Tyranny, and that it continued 
long after in the Roman Empire, is too 
well known to be farther inſiſted on. 

_ Whilſt all the reſt of Europe (for Bri- The Ger- 
Farm, after the Change of the Roman Go- e 
vernment, was ſubdu'd) groan'd under the 9 Zi 
gallingYoke of Tyranny and Oppreſſion, erty. 
Germany (under this Appellation Tacitus, 

Paulus Warnefridus, and others, com- 
prehend the Northern Nations b, for 
they come from one common Stock © ) 
3 its native Liberty, and proba- 

ly the ſelf- ſame Government that was 
eſtabliſhed when thoſe Countries were 
firſt planted ; and then, as now, twas me . 
divided into many States, all indepen- /ir*119n of 
dent one of another“; few, very few 1g. 
only, were under Kings, and but two of vn 
thoſe were abſolute Monarchs ©. In the * 


b Craig, de Feudis 19. Verſtegan 156. 

c Grotii proleg. ad Hiſtor, Gothorum, 22. 
d Cæſar de Bell. Gal. lib. 6. c. 21. 

© Tacit. Ger. c. 43, 44, & 7. 
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41 
other Provinces there were Superiors, 
diſtioguiſh'd in the Latin Authors, from 
whom we have the Account of their o- 
riginal Government, by the Name of 
Princes, in Latin, Principes ; which 
Word denotes no more than the Firſt, 
nor, as to the Roman Affairs, ory 


the Commonwealth, is it to be foun 


in any other Acceptation- Thus Prin- 
ceps Senatiis does not denote the Ru- 
ler or Tyrant of the Senate, but only 
the Perſon who had the firſt Rank in ir. 
Under the Emperors, even ſo low as Tra- 


Jan, (and lower we need nor look, for 


'tis only neceſſary to know what Senſe 


Tacitus uſes the Word in) we find the 


Word Princeps uſed by his intimate 


Friend Pliny, in his Panegyrick on Tra- 
jan, in a like Senſe : Hic reguum ipſum, 
queque alia captivitas gignit, arcet ac 
ſubmovet, ſedemque obtinet —_— 


ne fit domino locus s. And in the ſame 
Panegyrick, in another Place, he has this 
Expreſſion, Scis ut ſunt diverſa natura 
dominatio & principatus, ita non aliis 
elſe prancepem gratiorem, quam qui 
maxime Dominum graventur ". 

The Princes amongſt our German An- 
ceſtors obtain d their Dignity by Ele- 


f Tacit, Ger, & Cæſar, ubi ſupra. 
£; 
h Pag 319. 

| ction, 
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ction i, and their Authority conſiſted ra- 
ther in perſuading than commanding; in 
Affairs of little Conſequence the Princes 
determined; in thoſe of great, the whole 
Nation; who for the exerciſe of this 
Power, and to conſult of their own 


common Good, met at ſtated times 


arm'd. At theſe Meetings were all great 
Affairs ſettled, Princes choſen *, and 
thoſe who had been guilty of Crimes 
might be accuſed! : Here alſo were the 
Youth, when grown to Mans Eſtate, 
produced, and by giving them Arms, 
advanced into the Rank of military 
Perſons”. | 
The Territories of each Nation were 
divided into ſeveral Cantons®, which 
were afterwards call'd Counties o, where 
the Princes adminiſtred Juſtice, and com- 
ſed Controverſies, but not ſolely ar 
y their own — for 100 of the 
common ſort were aſſociated to them, 
to give them both Advice and Autho- 
rity p. The Princes alſo annually aſſigned 
Lands to the People, according to their 
Tribes and Families, to be by the Indi- 


i Tacit. Ger. c. 12. 

k Tacit. Ger. c. Il. 

Idem c. 12. 

m dem c 13. ä 

n Tacit. Ger. paſſim. 

Grotius de Antiq. R. P. Batavorum 62, 
P Tacit. Ger. c. 12. Cæſar ubi ſupra, 
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viduals poſſeſs'd for one Year and no 
longer d. Theſe were afterwards by them 
portion'd out to their Slaves, to plough 
and till, under a Reſervation of part of 


the produce of the Land; for in Ger- 


many each Perſon's Wife and Children 
did the domeſtick Buſineſs of the Fa- 
mily*. | | | 

In time of Peace the German Nations 
had no common Superior of the ſe- 


veral Cantons each Nation was divided 


into, but on any War one was choſen, 
with power of Life and Death, to com- 
mand the Army; in which the Indivi- 


duals were ranked and — in Troops, 
not by Accident or C 


ance, but accor- 
ding to their Families and Kindreds*. 
On the whole, what the moſt learned 
the late Biſhop of Peterborough lays of 
all Governments in their primitive Inſti- 
tution, is ſtrictly true of thoſe in Cer- 
many: His Words are theſe, And we 
find no other Obligation laid on them 


that were under the ſame Govern- 


ment, but that they were to be 
© (ovupuays) Aſſiſtants to each other in 
* caſe of an Invaſion from without, or 


* Cz. de B. Gal. lib. 6. c. 20. & lib. 4. c. 2. 
ec. 28. 

5 Cæſar. de B Gal. lib. 6. c. 21. 
en. Ea 


1 


4 a Rebellion ariſing within the ſame 
« Kingdom“. 


Tho' the Romans branded our Ger- The old 
man Anceſtors with the Name of Bar- Germans 


barians, yet if we look cloſely into 


not ſo bar- 


things, we ſhall find the Northern Na- has been 
tions had more reaſon to retort that op-. 


— term: The Learned Grotius 
very exactly drawn their Compari- 
ſonv. In this Place it may be ſufficient to 
remark, that tho' the Romans certainly 
exceeded them in all the Elegancies and 
Luxuries of Life, and alſo in the Politeneſs 
of Manners; yet in Beneyolence to 
Mankind, the great Virtue of human 
Nature, this People excel'd the Romans. 
We are expreſly told the Spaniards 
found it more eligible to live in Sub- 
jection to theſe Northern Invaders, than 
to the Romans*, and 'tis highly proba- 
ble others did fo : And well they might; 
for as is already obſerved, the greateſt 
Rigour they uled to Slaves, was only 
reducing them to the ſtate Farmers are 
in at this time. Nay, one of the fineſt 
Genius's that ever Rome bred, mentions 
the difference of their Circumſtances, as 
if he thought them the happier of the. 
two. | 
Orig. Gentium Antiq. p. 261. 


In proleg. ad Hiſt. Gotho. p. 32, &c. 
* Mariana lib $5. c. 7 
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Libertas ultra Tanain Rhenumque 
receſſit, | 

Et toties nobis jugulo que ſita negatur, 

Germanum Scythicumque bonum?. 


Germany and Rome continuing, the 


rent eſſecs one in a State of Liberty, the other of 


of Liberty 
and Sla- 
very. 


Slavery, yield the moſt illuſtrious and 
evident Proof of the Conſequences that 
attend thoſe Conditions. That great 
City, which from ſmall beginnings in a 
free State, extended its Empire ſo wide- 
ly, that as Zzvy expreſſes himſelf, it 
labonr'd under its own Greatneſs: That 


City, whoſe Inhabitants, whilſt twas 


free, notwithſtanding its continual Wars, 
multiplied ſo faſt, The it ſent Colonies 
into the remoteſt Part of its far extended 
Command; when reduced to Slavery, 
{oon became depopulated, as did its Pro- 
vinces: Tho' many means were tryed to 
allure and compel the Inhabitants to 
marry, yet they all proved ineffectual; 
and — they might, for who would ex- 
ert his Induſtry in acquiring a Property 
that was unſecure, or get Children who 
could be certain of no other Inheritance 
but Slavery, and were ſure of that? The 
Strength of the Empire was not only 
decay d in Numbers, but more in Spirit; 
y Lucan lib. 7. lin. 243. 
for 


[9] 


for Slavery debaſes the Minds of Men; 
And it fares with Nations as with private 
Perſons; both by Oppreſſion grow 
ſtupid and decline, even as low as the 
brutal parr of the Creation, unleſs they 
have Spirit enough to relieve them- 
ſelves: And then the Caules of their 
Woe, as in Juſtice they ought, and ever 
will, meet with an ample Retribution, 
The Liberty in Germany produced 
the ſame Effects that it had done in 
Rome, they multiplied, and being hem'd 
in by Nations as free as themſelves, 
the Sea, or the Roman Territories, and 
thereby having no Opportunity of 
ſending Colonies in a peaceful Way, 
were forced to do it in a military one. 
For Mankind, like Waters, if pent u 
in too narrow a Compaſs naturally break 
their Bounds, and oyerflow the adjacent 
Country. 
This Increaſe of Numbers —_— the The N. 
Northern Nations, tho' it neceſfitated _ of 
them ro diſgorge themſelves, yet as — 
none had a permanent Intereſt in Land, neceſſrares 
there ſeems to have been no Foundation ***/#n4n 
in Juſtice or Reaſon, to determine who e. 
were to leave their native Country, and 
embark in the laborious and perilous Ar- 
rempts of conquering new Habitations. 
'Tis therefore highly probable, they all #ow the, 
- proceeded in appointing the Perſons that 27942 


in doing it 
were 
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were to undertake theſe Expeditions, in 
the ſame or like manner that the Lom- 
bards (a People of German Origin) did; 
they by Lot decided who ſhould go a 
Colonizing in a hoſtile Manner =. That 
theſe Armies were form'd in the Man- 
ner we have already deſcribed to be 
uſual in Germany, is a truth too obyi- 
ous to need any Proof. 
The Gene- In the General a twofold Superiority 
ral had may be uſefully remark'd ; firſt that he 
couble was Superior of the whole collective 
e Body; — that as the whole was a 
confederate Force of different States, or 
at leaſt of different Cantons, and the De- 
tachments of each led by Superiors of 
their own, ſo was he, as well as others, 
Superior over his own particular Follow- 
ers; and that all the Power that the 
General or any other was inveſted with, 
flowed only from the Good - will of the 
Individuals, and was conferr'd by Ele- 
ction, is evident to any one who will 
duly conſider what we have already ſaid 
of the Form of their Civil Government. 
The Settle- Many were the Irruptions of the 
ment /3%2 Northern Nations; and as the Imperial 
Nations in Seat was removed to Conſtantinople, the 
the Weſt of wretched Princes, that ruled this decay- 
Europe. ing Empire, took moſt care to ſecure the 


z Paulus Warnefridus de Geſtis Longobardorum, 
2. | . 


Parts 
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Parts near the Place where they reſided, 
and conſequently left the Weſtern Pro- 
vinces more expoſed. And as the In- 
habitants were thinn'd, and thoſe that 
were left were debated in Spirit, thele 
Invaders, tho' ill armed and worſe diſ- 
ciplined, with lefs difficulty conquered 
all the Weſt of Europe, than the Romans 
did one Province from the Natives when 
they were free. And at laſt the Franks 
and Normans ſettled in France; the 
Longobards, and afterwards the Normans 
in Italy; the Alans, Vandals, Sueui- 
ans and $:;/ingians firſt, and finally the 
Goths in Spain, and the Saxons in 
England. All which Revolutions, how- 
ever amazing they may ſeem to ſhort 
ſighted People, yet to thoſe of any Pene- 
| tration will appear nothing more than the 
natural, and as I think neceſſary, Conſe- 
| quence of the Liberty the Conquerors, 
| and Slavery the Conquer'd lived under. 
| To underſtand the manner how theſe 
| yictorious People ſettled themſelves, in 
their reſpective Conqueſts, which will 
. at once diſclofe the Origin of all the 
European Governments, and the feudal 


, Law; I muſt premiſe this Obſervation, 
vi g. that by the Conqueſt of the Land, 
J the Property of the whole was veſted in 


the collective Body of the People, and 
2 [{idori Chronic, 733. Mariana, lib. 5 c. 5. 


41 not 


[ x2 ] 


The Pro- not in any one Perſon. And for the ber- 
nter eſtabliſhing this Truth, I will prove, 
conquer x 8 
Land was that the Right was lodged in them; and 
in the col- alſo that that Right was by them enjoy- 
lective Bo- 
47 of the ed, purſued, and executed. | 
Viftors. In order to ſhew how the Right ſtood, 
The Proof; tis to be obſerved that theſe Adventu- 
ef this Pro- rers were not Hirelings, had no Pay as 
len. our Armies have, which conſequently 
are in the Nature of hired Servants, and 
whatever they get They get for the Be- 
nefit of their Pay-Maſters ; but theirs con- 
ſiſted of a voluntary Society, and were, 
if I may uſe the Expreſſion, Partners in 
the Expedition b: For tho} the General, 
and other Chiefs were truſted with the 
conducting them, in ſuch manner as 
would beſt anſwer the Ends they propo- 
ſed; yet ſurely none can ſuppoſe they 
left their Country where they were free, 
and ventur'd their Lives without any 
Pay, for no other End than the acqui- 
ring a Property in the Land for their 
Leaders, and nothing for themſelves, no 
not a Habitation, without loſing that 
Liberty, the German Nations always 
rided themſelves ſo much ine. Second- 
y, in fact the Land was parted amongſt 
the Individuals, and we read expreſſy, 


b Craig de Feudis 20. Mezaray in the Lives of Clo- 
thaire IT. and Philip Aug. 


= Vide Tacit. An, lib. 11. C. 16, &c, 


that 


113 

that Rollo; our William the Iſt. Anceſtor, 
honeſtly divided Normandy by Meaſure 
amongſt the People he led d. And this 
Notion of every Individual's having a 
Right to a Share in all that was got by 
War, continued long — the 
French; of which I will mention one 
very memorable Inſtance, and that too 
even when they were under the Govern- 
ment of Princes dignified by the Wri- 
ters of thoſe Ages, and by us ſince, 
with the Title of Kings; tis this: A- 
mongſt the Plunder a Piece of Church- 
Plate was taken; this the King had a 
Mind to reſtore entire to the Church ir 
belong'd to, but one of the Soldiers in- 
ſiſted on his Right to a Share of the 
Plate, and with his Sword divided it, 
and took Part. Their King a Year af- 
ter, took occaſion to quarrel with and 
deſtroy that Soldier; but his not doing 
it then, evidently ſhews, he did nor 
want Will, but Power to puniſh the 
Action, and that what the Soldier did, 
was by the Uſages of that Nation, con- 
ſonant and agreeable to Right and Law. 

The Property of the conquer'd Land 74, were 
being then in the whole collective Body of /ity ofpare- 
the Conquerors, every Individual might 2 len. 


be ſaid in our Law-Phraſe to be ſeized — 


d Vide Baſnage on the firſt Chapter of the Cuſt ms af 
Normandy, &c. e Mexaray, p. 3. 5 


1 per 


„ 
per my & per tout, and to have 4 
Right to ſome, tho an undertermined 
Part: And as the Irruptions from the 
North did not proceed from any Luſt of 
Rule, but from Neceſſity; ſo the plant- 
ing, and not plundering the Country, 
1 was the end propoſed : Therefore the 
| aſcertaining this unfixed Intereſt was ne- 
ceſſary to their intended Settlement. 
How'rwas As the conquering Army was com- 
done. poſed of a rude and unpoliſh'd People 
of ſeveral Nations, or at leaſt of Detach- 
i ments out of ſeveral Cantons in the 
I ſame, ſo was it the moſt obvious and 
| natural Method, to proceed in the Diſtri- 
bution of the conquer'd Land, by aſſigu- 
ing to each diſtinct People a certain Di- 
ſtrict of Land as their Portion, who 
having lived together in theit native 
Country, and after their leaving it aſ- 
ſociated under the immediate Conduct of 
one and the ſame Perſon, were planted 
together; that to uſe Tacitus Expreſ- 
ſion, mutua caritate Rempublicam effi- 
cerent. Theſe Apportionments found- 
ed ſeparate and diſtinet Governments in 
their firſt Inſtitution, reſembling in all 
Reipects the Cantons in old Germany, 
Whencethe and not unlike the Princes of the Em- 


Diviſion of , |; | 
Kin, dm, pire, and are the Foundations of moſt 


procerded, Of the Diviſions of the Weſtern Provin- 
ces of Europe, whether they are diſtin- 
1 


ouiſhed 


EET 2 | 
puiſhed by the Names of Principali- - 
ties, Dukedoms, Counties, or any o- 
ther Denomination : And many, Re- 
mains of the antient Sovereignty of | 
the little States ſtill ſubſiſt, tho' they FE 
are in all Places, except Italy and ö 
Germany, deſtroy'd. The Adminiſtra- | 
tion of Juſtice, the great Characteriſtick | 
of Sovereignty in thoſe Days |, is yet, 
according to theſe old Diviſions, ſeveral, 
and diſtindt. Hence tis that in France 
every County and Duchy (I ſpeak of 
the old ones) had, and yer have, a Par- 
| liament ; in Spain all their numerous 
Þ| Kingdoms have theirs, which they call 
Cortes; and in England, not to men- 
| tion the Royalties of the Palatinates, 
; every County has a diſtindt County 
Court: All which, however they differ 
: now in Name and Power, were, in their 
I firſt Inſtitution, one and the ſame. And 
1 Þ fince the Decline of the County-Courr, 
1 
[ 


the Judges have ſeparate Commiſſions 
for the Powers they execute in the ſe- 
veral Counties. Nor is the military 
Power leſs ſeparated, being in other 
Countries lodg'd in Governours of the | 
„I ſeveral Provinces; and in ours in Lords 
I Lieutenants, whoſe Commiſſions for eve- 
+ | fy County are allo ſeveral. [ 


—— 
— . — 
— 


f Grotius de, A. Rep. Bat. 6r, | 
> From 
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F rom aſcertainingthe Property of eve- 
ry People the Confederate Army was 
compos'd of, the next Step was the 
Diſtribution of theſe Diviſions. We 
have {cen how in Germany Allotments 
were made of ſeveral Portions of Lands 
to the Individuals, according to their 
| Families and Kindreds, to be. poſſeſſed 
| for the Space of a Year, and how the 


wete afterwards portion'd out: Theſe 
Conquerors proceeded therein according 
ro the Uſages of their own native Coun- 
try. That they did it at a general Meet- 
ing, we may reaſonably believe. And 
it ſeems clear, that it was done alſo by 
Families and Kindreds, not only from 
what we have already obſerv'd, but alſo 
becauſe we find amongſt the Lombards, 
after they invaded J1taly, one of their 
Chiefs inſiſted on having ſome particular 
Lineages and Families for the Inhabi- 
tants of his new Dukedom s. 


The K. The Intereſt in the Lands fo aſſign'd 


< 
0 
— was but annual, and the Uſe or Percep- ( 
Proprie- tion of the Profits was only given to the c 
fl 
la 


ors ng Occupiers, the pany remaining in 

annual, G:: 
the Donors. Hence aroſe the Diſtinction 

of Dominium directum, and Domiuium 


utile, the Characteriſtick of Feuds. Ve 


Paulus Wernefridus de Geſtis Longo, 781. 


Theſe 


heſe 
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Theſe Allotments to particular Per- The Uſe of 


ſons are call'd by the Authors who % rd [| 
Benefici- ii 
um and 


write in Latin, whilſt they remain'd an- 


nual, or only for Term of Life, Bene- Feudum. | 


ficia; a Name they were firſt diſtinguiſſid 


by in the Reign of Clovis a. This 
Word yet is uſed, tho' applied only to 


Church Preferments. Afterwards, as 


tis thought, firſt in the Conſtitution of 
Charles the Groſs, in the Year 884. 
Feudsb, in our Language, for. ought ap- 
pears, originally as now, Fees. Even 


in the ſame Senſe the Word is at this 


Day uſed in common Parlance. 


There is a vaſt Variety of Opinions The Desi. 


amongſt the Gloſſariſts concerning the 
Derivation of the Word Feud, which the 
Reader may ſee in the Books referr'd to 
in the Margin © The moſt rational Ac- 
count that Fine found of its Etymolo- 
BY, is that which deduces it from two 
old Tentonick Words, Fee and Ot, or 
Oad; for d and f are frequently inter- 
chang d in the German Tongue; the 
firſt of which originally had the Signi- 
fication it now has in common Uſe, the 
latter Word ſignified Poſſeſſions: So that 
verbally tranſlated it means no more 


a Dominici de Alodiis, c. 8, 
b Craig's Sov. of Scotland, 17. Dominici c. 15. 
© Somner of Gavelkind. 


0 than 


vation of 
the Word 


Feud, 


. 
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than a Gift of Poſſeſſions *®. Nor can the 
writing of it at preſent Feudum be an 
Objection to this Erymology, for in the 
old Authors tis commonly wrote Feo- 
dum; and we in our Language ſtill write 
Feofment and te ef tho' the 0 is 
hardly ſounded in the Pronunciation. 

rhe Ser. Whether on the Diſtribution of the 
vices of the Land any Service was expreſſly reſcrv'd, 
- va} is not determined by any Author of 
Note ; but it ſeems highly probable 
that no Service was reſerv'd, becauſe 
the Allotments being given to the Poſ- 
ſeſſor as a Member of a voluntary So- 
ciety, to be held but for a Year at moſt, 
ſuch Reſervation ſeems unneceſſary ; for 
why ſhould the Donors ſtipulate for a 
Power to remove a Poſſeſſor, whom 
they otherwiſe had a Right to deprive 
of his Fee within the Space of a Year, 
and at any Time by expelling bim the 
Society, or as we now call it, outlawing 
the Party. | 
What As theſe victorious People were Cer- 
_—y mans, and parted their Lands according 
eu t&s to the Methods practiſed in Germany, 
German *rwill be natural to ſuppoſe that they eſta- 
7, bliſhed a Government conformable to 
in their that they had in their native Country 


Congueſts, 
d Grotii Proleg. ad Hiſtor. Goth. p. 20. Shilter de 
Succeſ. Feud. - Somner of Gavelkind, 109. & in Gloſ- 
ſario. Vide etiam Spe:m, & Dufteſne in Gloſſariis. 


8 been 
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been us'dro. And in Fact ſo they did; 
for their ſeveral Leaders preſided amongſt 
their Followers, in the Adminiſtration 
of Juſtice, in the fame manner that the 
Princes did in Germany. And as theſe Tei wa- 
were temporary Officers , tho' diſtin- 83 
ouiſhed by various and different Names, jou; De- 
the right underſtanding which will much 2-9«- 


contribute to the clearing what we ſhall 


further ſay on the Subject of this Eſſay, 
therefore the Explication of them muſt 
be here attempted. Theſe Names may 
be aptly divided into two kinds; firſt, 
thoſe which are uſed in the ſeveral Lan- 
guages of the Conquerors; ſecondly, 
thoſe they are denoted by in the Latin 
Authors. 

The Rank of Men whom Tacitus The Aten. 
ſtyles Princes, by a Word common e- , 
nough in the German Laws, are call'd ten, and 
Graves, which ſignifies no more than i Pera. 
Judges. Of the fame Import is the 
old Saxon Word Gerefa; nor is it un- 
likely that originally they were of the 
ſame Sound; for whoever will but con- 
ſider, that Writing, the great Preſerver 
of Orthography, was unknown to the 
Saxon at their coming here, how va- 


rious, even at this time, the ſame Words 


e Mariana, lib. 6. c. 1. Mezeray, &c. 


f Grotius de A. Rep. Batav. 62. Vide Legem Salic. 
Edit; per Eccard, p. 6?, &c. 
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in different Places, are pronounc'd, will 
readily conceive that ſome variety of 
Spelling muſt neceſſarily occur. Beſides, 
I would ſubmit it to the Learned in the 
Saxon, whether the e in the Syllable Ge 
does not, like the Hebrew Sheva, only 
{often the Sound of the Letter G, which 
otherwiſe was in the old Teutonic“ 
ſounded like &, and of it ſelf conſtitute 
no Syllable. However the e came to 
be loſt, ſure 'tis that this Word was here 
wrote without it; for in the Laws 
which go under the Name of Edward 
the Confeſſor's, we find the Word Greve, 
as the French have their Greffier, a 
Word derived from the ſame Root, and 
originally of the ſame Signification b. 
It ſhould ſeem alſo that our Anceſtors in- 
differently wrote this Word Greve or 
Grave, ſince we find it wrote in this 
laſt manner in the Word Portgravei, 
and alſo in ſeveral Sirnames. As the e 
was loſt in the latter Part of the Saxons 
Time, ſo in the Norman the Spelling 
was yet reduced to a nearer Conformity 
to the Sound, and the G is left out of 
the Beginning; whence came the well 
known Word Reve. 


s Grotii Prolegomena ad Hiſt. Goth. 20. 
h Spelm. in voce Gravio. 
: 4 Inſtit, 253. Verſtegan. 290, 326, 
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As 


N 1 
As the Word ſignify'd a Judge, and 
the Kingdom in procels of time was ſub- 
divided into ſmaller Diſtricts, vig. Try- 
things, Hundreds or Wapentakes, Ty- 
things, or Town, every one of theſe 
Diſtricts had Judges. Hence came the 
old Words Led Grave, Cent Grave, 
Tun-Grave, and others *. So in Ger- 
many the Judges of the Diviſions uſed 
in that Country were denoted by the ſame 


| Word conjoin'd with the Name of the 


Diſtrict: For example, the Judges of the 
Boro and Marches were called Bur- 
Graves, and March,or, as now common- 
ly wrote, Mark-Graves '; and in theſe 
two laſt, even it yet ſignifies the ſovereign 
Princes of the Territories 'tis applied to. 
As this Rank of Men were called / Senſ⸗ 
Graves from their Office, and as a- of _— 
mongſt an illiterate People Wiſdom can CY 
only be got by Experience; ſo were 
they, as it ſeems, commonly, tho' not 
always, old Men; and from their Age 
received another Appellation here in 
England, being in the firſt Ages of the 
Saxon Government call'd Ealdermen, 
which, literally tranſlated, ſignifies El- 
dermen m. In France, Italy, and Spain, 
where the Latin Tongue was more eſta- 


k Spelm. Gloſſarium in his vocibus, 
| Selden's Titles of Honour, 348. Vid. Cambden, 227. 
m Forteſcue oz Forteſcue of Monarchy, 62. 


C 3 bliſhed, 
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bliſhed, and rather corrupted than extin- 
guiſhed, they were denominated by 
Terms derived from the Latin Senzor ; 
and we ſince the Conqueſt uſe the Ex- 
preſſions Seigniory and Lordſhip as ſyn- 
onymous Terms. The other Appella- 
tions, of Prince, Senior, Count, and 
Duke, being Latin Words, wrote and 
ſounded according to the Dialects and 
Pronunciation of rhe Nations that utter 
them, will be beſt underſtood by ex- 
plaining the Latin ones. 

75-4::2:- The claſſical Senſe of the Word Prin- 

„ces having been ſtated, its Signification 

P:inceps. in the middle aged Writers nced be on- 
ly here conſidered. Two Authors of 
unqueſtionable Authority, have been 
pleaſed to inform us, that this Word, 
when applied to the Saxon Times, ſig- 
nifies Ealderman Sublequent to the 
Conqueſt, the ſame Notation of the 
Word continued; for Milliam the Con- 
queror is indifferently ſtyled Duke, Earl, 
and Princeo. But this Word in the Nor- 
nan Time had yet a more general Sig- 
nification ; for Example, Eadmerus uſes 
it in one Place as co- ſignificant with the 
Latin Words, Primoribus & probis ho- 


n Selden's Titles of Honour, 502. Judge Forteſcue's 
Notes on Forteſcue of Monarchy, p. 64. Vid. Marcul- 
phi Monachi Formul. 8 & Bignon. not: ad illam. 

o Forteicue ubi ſupra, | 


 mmibus 
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miuibus Cantiæ v; and in another enu- 
merates the Perſons comprized under it 
thus, e Abbates, & quique No- 
biles d. But what clears the Senſe of 
the Word beyond all doubt, is the Uſe 
this Author makes of it, when he relates 
that Hen. I. ſummoned the Biſhops, Ab- 
bots, and Princes of the Kingdom, to do 
Homage to his Son //7/ham*; for by the 
Rules of the Feudal Law, as then under- 
ſtood, Homage was due from all the im- 
mediate Tenants of the Crown, and 
them only; therefore tis plain this Word 
muſt compriſe all thoſe Tenants, and no 
other. 

One of the oldeſt, and indeed the The Mean- 
moſt proper Expreſſions that I find ap- 9 
ug to the Chiefs of theſe victorious ,;,* *© 

eople, more commonly after called 
Comites, is the Word Senor *, which 
is no more than a mere Tranſlation of 
the Saxon Word Elderman ; whence 
one would incline to think that Expreſ- 
ſion, or an equivalent 'Ferm, was uſed 
in other Countries as well as ours. This 
Word is explain'd by Sir T. Crazg thus, 
Senior, i.e. Dominus Ealderman, Bare 
Caput Tribuum | 
P Pag. 9. q Pag. 16, r Pag. 117. 


s Dominici de Alod. c. 8, 13, 14, 15, Cc. 
De Feudis, 36. 


C 4 The 


Expoſition 
of the 
Word Co- 
mes. 


Dux, 7s 
Signica- 
tion. 
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The Word Comes, literally tranſlated, 
is no more than Companion, and was 
no Name of Office or Dignity till Con- 


ſlantine firſt gave it to all Perſons who 


had any Office *. How the Rank of 
People call'd by Tacitus Principes, and 
by the Northern Nations Graves (for 
that Grave is the Teutonick Word for 
the ſame Perſon the middle-aged Writers 
expreſs by the Word Comes, is moſt 
ſure *) came to be denoted by this Ap- 
pellation, is not to be accounted for, 
unleſs twas becauſe they were all equal 
ro one another in Rank and Dignity “. 
The Application of the Word Dux 
is indeed obvious; it implies no more 
than a Leader, and is a Term applied to 
the ſame Perſon as the Word Comes, 
the one as it ſeems to denote a civil, 
the other his military Capacity *. Nor 
will the Union of theſe ſeveral Duties 
in one Perſon ſeem ſtrange to thoſe who 
conſider, that neither the Science of 
Law, or the Art of War, were, in the 
times of our Saxon Anceſtors wrought 
up to that Degree of Nicety we now 


v Merzaray, p. 3. Selden, &c. 

* Paulus Wernefrid. 886, Eccard ad Legem Sali- 
cam, 133. Kilianus voce Grave, &c. 

y Grotius de A. Rep, Batav. 

z Marculphi Formulz, Form. 8. & Bignon. Notæ 
a f illam formulz, edit. per Linden, 6. n. 32, Forteſ- 
c je en Forteſcue of Monarchy, ubi ſupra, 


ſee 


hw. 
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| ſee them arrived at. Nor was the Union 

of theſe Offices in one Perſon withour 
Example, for ſo it was originally in 
Rome in the Conſul ; and how qualified | 
he was for either, we may comprehend | 
by Ovid's Delcription of him. | 


Jura dabat populo poſito modo conſul | 
aratro. | 


The Followers of theſe Chiefs, diſtin- The Sen/e [ 


iſhed in the Latin Authors under the? <2 
Appellation of Comites, remain'd in the Vaſſals, 
ſame State they were in their native %" 
Country, and after became known inn 
the Writers of the Feudal Law by the 
Name of Vaſſals; a Word that is de- 
rived from the Word Geſell, which was 
the Name they had in Germany. They 
had alſo, as theſe, a Share in the Legiſ- 
lature and Government of their new 
Conqueſts. 
| Theſe victorious People did not dif- The con- 
F | poſſeſs the Inhabitants in their Con- 77%" | 


queſts of all their Lands, nor yetdid they — 


— 


| incorporate them into their People, or % 9/41» 

fer th ſti . habitants. 
ſutter them to conſtitute a part of their 
! Government; for in /taly the Goths di- 


| 

FF vided the Lands into three parts, one | 
- they left to the old Poſſeſſors, the other l 
two they took to themſelves. Theſe 0 


. 2 Grotii Hiſt, Goth, 593. Spelm. in hac voce. 
e Diviſions 
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Diviſions are in the Writers of thoſe 

Ages called Sortes Gothicæ and Sortes 
Nomanæ . Tis highly probable from 

the Paſſage we cited above out of Ma- 

riana, that they did the like in Hain. 
22 Sure it is, that the Franks, when they 
©: eſtabliſhed themſelves in Gaul, proceed- 
ed in the ſame manner; but their Divi- 

ſions had different Names, for what they 

took to themfelves was termed Terra 

- erra _ Falica, the other, in the Latin Authors 
Alodum Of theſe Times Alodium ©, which Word 
was then firſt uſed, and is derived from 

7 5 — A and Leud; for in the old Teatonick 
Alis, Language A is a privative or negative Par- 
- 4 idle: Alto Lind in the * 
fignifies Perfons link d together in Feu- 

dal Tenures d, who were the Perſons 

that had a Share in the Government. 

So that however the Largenefs of the 

Eſtate in After-ages made it valued, for 

they remain'd, as originally under the 
Roman Government, heredirary, and 

not ſubject to any of the Feudal Duties; 

yer before Tenants were oppreſſed, as 


it happened in ſubſequent Times, with 


the undue and illegal Executions of In- 
ſtitutions devifed for their Good, the 


b Dominici de Alod. c. 5. ſ. 8. 

© Idem c. 7. ſec 4. 

d Idem c. 8. ſet. 8. Cambd. Brit. 170. Spelm. in 
voce Alod. Et vide Eccard. ad Leg. Salic. p. 166. 
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Term Alodarii, by which the Poſſeſſors 
of Alodium were denoted, was a term of 
Reproach, as it diſcriminated the Van- 
3 quiſh'd from the Victors, and thofe who 
J Had no Share in the Government, from 
them that had. Tho' in this firſt uſe of 
the Word, their Land might be properly 
faid' to be free of all Service, afterwards 
for the ſecure Enjoyment of theſe por- 
tions of Land, many of the Poſſeſſors 
gave their allodial Lands to the Chiefs 
of great Lordſhips, to take them back 
under feudal Tenures. Others without 
diveſting themſelves at all of their antient 
Poſſeſſions, placed themſelves under ſuch 
Superiors, and then came in Uſe the 
Phraſe of tenere in Alodio, frequent e- 
nough in our Book of Doomſday e; and 
foreign Writers; for all Protection and 
Subjection was ſuppoſed then to be 
founded on Tenure. 
| Many theſe Conquerors found in a slaves not 
ſtate of Slavery, and others tis probable Members 
they reduced to it; theſe were not by 3 
them conſider'd as Members of the Re- 
publick, but as part of their Owner's 
Subſtance; and doubtleſs were treated in 
the ſame manner thoſe in that Condition 
were in Germany. 


Mme 


Seld. Spiceleg. ad Eadmerum. Brady in his Preface 
to his Hiſtory, paſſim. 


The 


The Dif- 


ference be- 


twixt the 
Govern- 
ments in 
Old Ger- 
many. 


Of the O- 


rigin of 
Kings. 


gencies, and no ſtanding Magiſtrate in 
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The only Difference I can diſcover 
between the European Governments as 


inſtituted by theſe victorious People, 
and the old one they lived under in Ger- 
many, is with Relation to their General, 
who was there an Officer like the Roman 
Dictator, made on extraordinary Emer- 


the State. In him we find a Difference 
conſequential to the Difference that was 
in their Circumſtance; for being in a 
Country but newly ſubdu'd, and to 
which they had no Title but the Sword, 
they were always in a ſtate of War, and 
therefore they continued him in his Of- 
fice. Theſe Leaders or their Succeſſors 
were in time ſtyled Kings by their own 
Followers: I ſay in time, becauſe nei- 
ther in France, Spain or [taly, have 
they any Word that ſignifies King, bur 
what is derived from the Latin, a Lan- 
guage theſe Invaders were Strangers to 
when they ſettled themſelves in their 
Conqueſts, and only gradually, and in 
the Revolution of many Years, by be- 
ing corrupted with their native Idiom, 
became the Dialect of theſe ſeveral King- 
doms. In England, where the Roman 
Language was rather introduced than 
eſtabliſn d, our Word is derived from 
the Saxon, and from the Gloſſariſts of 
that Language, its Signification may be 
> ſought, 
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ſought f, but even that Word, ſuch as 
it is, was not in its primitive Significa- 
tion for ſome time applied to the Lea- 
ders of our Saxon Anceſtors, for they 
were only ſtyled Heretoge, from 8 the 
old Teutonick Words, Here which figni- 
fies Publick, and Toge that ſignifies Ge- 
neral b, as if we ſhould now ſay the 
General of the Publick; and indeed that 
ſeems to have been the Notion theſe 
German Nations had of a King, for we 
find the Writers of thoſe Ages dignify- 
ing the Leaders of theſe inyading Na- 
tions, even before their Conqueſts with 
this Title, tho* at the ſame time their 
Dominions extended no farther than 
their Camps i. And the Longobards re- 
tained ſo much of their old way of 
thinking, that after they had lived in 
Peace ſome time in that part of 1taly, 
ſince from them denominated Lombar- 
dy, they laid aſide the Kingſhip, and 
lived under the Adminiſtration of thirty 
Dukes. Yet on the Approach of War 
they created a General, whom the 
Writers of thoſe Ages according to Cu- 
ſtom call King, leaving however the 


f Verſtegan-315, Cambd. Brit. 234. Somner, &c. 

s Tyrrel's Introdutt. to the firſt Vol. of his Hiſt. 40. 

h Kilianus in voce Here. 

i Vertot of the Eſtabliſument of the Britons in France. 
Vol. I. 168. 


Power 


The Origin 


ments, D )- 0 a 
ei &c, with the other united Leaders in carry- 
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Power of the Dukes entire k, nor even 
after the aſſuming of the Title of King, did 


the Chiefs ſo ſtyled, uſe any Ornaments 


of Royalty till long after. In ain none 
were till about the Vear 609 l. In France, 
Charlemain firſt I them, who 
having ufurped the Title of Emperor in 
the Weſt Thought it neceſſar — ber- 
ter to equal thoſe of the Eaſt, to emu- 
late them in the exterior Appearances of 
Majeſty =. | 

As the General in the Army derived 
his Power from Election, and conſulted 


ing on their Deſign, ſo after their Con- 
queſt and Settlement, and the Acceſſion 
of the Regal Title, there were Meet- 
ings, as in Germany, to conſult of the 
common Good of the whole ; they are 
diſtinguiſhed by various Names here, and 
in France they were called Parliaments, 
in Germany and Poland Dyets, becauſe 
they ſet but one Day ®, in = Cortes, 
in Lavin Placitum, Curia, Malleum, but 
moſt commonly Colloquium, which de- 
ſerves to be remarł d becauſe the Treaty 
of two abſolutely Independent Sove- 
reigns, for example, the Kings of France 


k Mezaray ad Annum 583, Paulus Warneftid. 
Mariana lib. 5. c. . 


m Selden's Titles of Honour, 311, 
n Dufreſne voce Dyeta. 


and 
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and England, are conſtantly expreſſed 
in the middle aged Writers by that par- 
ticular Word o. 

From this plain Diſtribution of the 7» 

conquer'd Land, time wrought two con- — 5 
ſiderable Changes, which both ſeem e Euro- 
however to have been the natural Con- bem de. 
ſequences of the Alterations it produced . 
in the Circumſtances of the Conquerors; 
I mean, in the Intereſt of the Feoffees, 
and the annexing Services, ſince known 
by the Name of Tenures, both which 
ſhall be briefly rouch'd. 

Time and Peace produced ſuch an In-  , 

\ creaſe of People, that the conquer'd de He- 
Land became narrow enough for the In- dr. 
babitants, and withall had given theſe 
new Planters ſome taſte of the Pleaſures, 
erhaps Elegancies of Life. Hence it 
—_ the Intereſt of the then Poſſeſ- 
ſors to make their Eſtates more durable, 
and the Superiors alſo found the {weer 
of Power, which naturally induced a de- 
fire in them to ſecure the Poſſeſſion 
thereof. Hence thele Rights that were 
originally annual, were. enlarged into E- 
ſtates for Life, after of Inheritance ; for 
what was the Intereſt of all, who had 
Power to do it, could not be difficult to 
effect. Further Particulars of this Change 
the Reader may find in the Books re- 
o Brady's Hiſt. paſſim. 


ferr'd | 


. 
' 
| . 
: 
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. 
ferr'd to in the Margin, tis ſufficient for 
our Purpoſe to obſerve 'twas done, and 


that this Alteration naturally induced 


two others very conſiderable in the Con- 
ſtitutions of theſe Governments: For, 
The Orizin Firſt, It gave Riſe to the Heredita- 
of Hemd ry Kingſhips and Nobility throughout 
D EN 2 
Trades and Secondly, The Land being all appro- 
der dug. priated, Neceſſity obliged many Perſons 
to deviſe Ways and Means from mini- 
ſtring to the Occaſions, Eaſe, Pleafure, 
and Luxury of the Rich, to obtain by 
ſuch Services a Maintenance from the 
Profit ariſing thereby to themſelves. 
Hence aroſe the Invention of ſome, and 
the Encouragement of all Sciences, Arts 
and Trades: This laid the Foundation 
of the many Cities or Burroughs that 
were form'd throughout Europe, which 
formerly in other Kingdoms as well as our 
own, by being in the Conſtitution neceſ- 
fary and uſeful, became conſiderable. 
The freeing As to Tenures, the ſecond Alteration 
Services noted to have been wrought, it is to be 
for 143%. obſerved, that the Services originally 


P Lib. Feud. lib. 1. c. t. Craig. de feud. Tit. 4. ſ. 
4 &c Alteſerra de origine Feudorum c. 9. Dominici 
de Alodiis c. 14. & 15. Duck de. J. C. c. 6. Spelm. 
Remains p. 4. & in voce Feud. Vertot of the Eſtabliſhment 
of the Britons, Vol 2. 58. Conſtit. Siculæ, lib. 3. Tit. 
24. ſ. 2. Shilter de Succeſſione fend. p. 4. Mabillon 
de Re diplomatica 220. & 264, &c. Mezeray ad An. 
670. & 992, &c. | 
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a „ 3 — — 2——ů— Nm aa lt 88 1 


33 | 

annex'd to Eſtates, or by which they 
were ſuppoſed to be holden, were few, 
and fuch only as Reaſon dictated, tho* 
afrer Ages multiplied them, and intro- 
duced many that were abſurd enough. 
But to illuſtrate what's here advanced let 
us conſider, what Services it was reaſo- 
nable Landholders ſhould perform in the 
Circumſtances they were in. 

Feuds or Fees were in their Inſtitu- Services 
tion, and after, by the feudal Writers, %.. 
look'd on as Gifts (the Land being of 
more Value than the Service) and by 
that Name are denoted in the Books of 
Feudal Writers, as well as our own Law 
Books; therefore the Dictates of the 

leaſt improved Reaſon taught that the 
Superiors, whoſe Share no dcubt was 
| the largeſt and the faireſt, ſhould till 
continue to diſcharge the Truſt for the well 
executing of which they were ſo amply 

Mary 


rewarded : That whatever was nece 
for the Preſervation of the whole Com- 
munity, of which each Landholder was 
a Member, and by whoſe Gift they held 
their Eſtates, each ſhould do for the 
— of the whole, and that the Tenants 
y under ſuch Obligations, as the Rules 
of Gratitude tell the Donee he has to the 
Donor. Thus as the Leaders of every 
independent People before the Apporti- 
onment of the Land, led their Follow- 
5 D ers, 


| 

7 
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ers; and in publick Councils as their 
Head or Repreſentative took care of 
their Intereſt, ſo it was neceſſary after 
the Settlement in their Conqueſts, they 
ſhould do the like. Further each Indi- 
vidual having his Share likewiſe, tho” 
not immediately, by the Giſt of the 
whole, and being one of, or deſcended 
from one of the conquering Army, he 
was to perform military Service, when 
eccaſion required; that is, when there 
was any Rebellion at home, or the Pro- 
rty of any one of the Community was 
y a foreign Enemy invaded. For as e- 
very body's Intereſt was conſider'd on 
the Diſtribution of the Land, ſo was it 
but juſt that each ſhould defend the o- 
ther in his Share. 


Services of The large Portions ſince diſtinguiſhed 


the Super i- 
ors. 


by the Names of Counties, Sc. being 
allotted to one of the Superiors and his 
People, as Members of the Confederate 
Army that conquered the whole Land, and 
the Share of each Individual being given 
to him as a Member of one of the Confe- 
derate Nations or Cantons, it follow'd 
plainly that each Nation ought to be 
faithful to the Confederacy, and each 
Individual to his own Nation. Thus 
aroſe thoſe ſeveral Services which were 


after known by other Names, vs. that 


of the Superiors os Leaders by the * 
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| of Baron Services, Sc. thoſe of the In- 
J dividuals by that of military Tenures, 
q and the Obligations of all by the Word 
g Fealty; but whether theſe Tenures 
were by expreſs Words annexed to the 
i Eſtates on the Donees gaining Eſtates 
- for Life, or Inheritance in them : or 
4 whether from the conſtant Ejectment 
e of Tenants who refuſed to conform 
7 to Rules ſo obviouſly juſt, later Ages 
e conſidered theſe Services as tacitly, on 
ö fore they were expreſly annex d to the 
Eſtates; it is not eaſy to decide, nor is 
. it neceſſary for the preſent Deſign: Only 


n it may be obſerved, that the obliging 

it the Individuals to Fealty by Oath, was 

J- introduced at, or ſoon after the time 
Feuds were made Hereditary p, for as it 

d ſeems, it was very common, if not uni- 

18 verſal in the Year 1020; fince I find 

TO at that time the Extent of this Oath en- 

te quired into and explain'd as a thing of 

ad general Concern 9. 

en After the Tenants obtain'd a perma- origin ef 

fe- nent Intereſt in their Feuds, many Dif. , feet 

d ferences aroſe betwixt the Superiors and * 

be Vaſſals, and betwixt the Vaſſals them- 

ch ſelves, and conſequently occaſions of en- 

us quiring into, conſidering and determin- 

re 5 5 pl 


lat FF P Craig Sovereignty of Scotland 17. 
ne 9 Corpus Juris Canonici 305. 
of | 
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ing their reciprocal Duties and Rights. 
The Rules collected from ſuch Deciſions: 
gradually, became known by the Name 
of the feudal Law, and fo prevailed all over 
Europe, that for many * Proper- 
ties in Land amongſt theſe victorious 
People were decided by this Law only. 
To purſue this Subject into its full Ex- 
tent, would be to write a Hiſtory of 
the Changes time has wrought in all the 
European Governments, which, the 
Foundation being now laid, might be 
done without any great Difficulty. But 
as ſome of the Authors neceſſary to be 
conſulted for that Purpoſe are not now 
before me, and the preſent Deſign is 
limited to our own Ifle, I ſhall here cloſe 
this hiſtorical Narrative as to other 
Countries, and conclude this Chapter 
with ſome Obſervations that will be of 
Ule in the Sequel, towards explaining the 
Conſtitution of the Legiſlative Power in 
this ſingle Kingdom, which is the particu- 
lar ſubject of the Reſidue of this Diſcourſe. 
The origin Firſt, The Conquerors conſiſting of 
and Mea- yoluntary Societies, who acquired the 
1 — _ Country they poſſeſſed, and conſequent- 
1 the Alagi- Iy were Owners of the Territory; We 
firace and may ſee the Foundation of all rightful 
„ % Power amongſt them, which is, I think, 
People, to be derived from two Foundations, 
vi. I. As a voluntary Society, no * 


* 
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the Majority had a Right to regulate the 
Actions of each Individual, ſo far as it 
concern'd the Society, whilſt the Indi- 
vidual continued a Member of it. And 2. 
As the Property of the Land was in the 
Conquerors, and no Perſon can enter on 
the Land of another without the Owner's 
Conſent, and all Proprietors are free to 
give it under ſuch Reſtrictions as they 
pleaſe: Hence aroſe a territorial Juriſ- 
diction, and a Right to controul the 
Actions of Perſons who were not Mem- 
bers of the Community as well as thoſe 
who were, only with this Difference; 
that when the one left the Land the 
Right ceaſed, whereas if the other did, 
it ſtill ſubſiſted, unleſs the Party were 
alſo cut oft from the Community. From 
theſe two Principles may be ſolved all 
the intricate Queſtions rr the 
Power of the Magiſtrate, and Obedience 
of the Subject; from the ſame Principles 
alſo are to be derived the Origin and Mea- 
ſures of Power in all the leſſer Seigniories, 
as well as thoſe of the great Seigniory of 
the Realm. Here alſo we ſee a plain 
Evidence of an implied original Con- 
tract betwixt the Governors and govern- 2 
ed. For as no Man is by any Law in- Conrad, 
tended to part with any Part of his Pro- 

perty without a Promiſe from the Re- 

ceiver to give him an adequate Return, 
| D 3 whenco 
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whence the very parting with a Shil- 
ling's worth of any merchantable Com- 
modity is ſufficient to entitle the Party, 
without proof of any expreſs Promiſe 
for that Purpoſe, to recover an adequate 
Recompence. Is not the Reaſon much 
ſtronger to admit a tacit Contract a- 
mongſt the Members of a Voluntary So- 
ciety, and to ſuppoſe they did not part 
not only with a Part but all their Pro- 
pay even with their Liberty (if it can 

e parted with) and for nothing too? Af- 
ter expreſs or written Contracts became 
in Uſe, this is more evident; for then 
the murual Duties of the Members were 
regulated by the Declarations or Reſer- 
vations of feudal Rights, and the Per- 
formance of theſe Duties were enforced 
by the reciprocal Oaths of the Superior 
and Inferior. Theſe Oaths 'the Kings 
took at their Coronation, an Act origi- 
nally ſomething like the Inveſtitures of 
ſubordinate Seigniores, and whatever 
it may be deem'd now, of the greateſt 
Importance in the Judgment of our An- 
ceſtors, and their Kings; for the Com- 
mencement of their Reign, is not com- 
puted from the time of the preceding 
Prince's Death, but the Coronation of 


the Succeſſor r; nor till that was per- 


r Tyrill- Introduction to the ſecond Volume, p. 125. 
form d, 
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formed did he in his own Acts uſe, 
or the People attribute to him the regal 
Title. When the King had taken his 
Oath, then and not before, till Henry VI. 
his Reign, did the Peers take the Oath 
of Fealty ”; whence was derived both 
in this and other Kingdoms the Oath of 
Allegiance now compriſing the Heirs 
and Succeſſors, tho' till late it extended 
only to the Perſon then crown'd. Thele 
two were the only Marks of Subjection 
to, and Meaſures of the Magiſtrate's 
Power, and the People's Obedience, and 
Due from them, by, and in conſequence of 
their feudal Tenures, which are expreſſive- 
ly defined by the greateſt Man, and beſt 
Judge of ſuch things that ever lived, un- 
equal Leagues x. Every Prince in _— 
and his Subjects being link'd together by 
feudal Tenures, mayn't we juſtly ſay 
there is a deſcent ſtrong, direct, and in- 
deed as obvious a Proof of an expreſs, 
and as ſolemn an original Contract be- 


' twixt King and People (however it has 


been hitherto unobſerved) as tis poſſible 
to deviſe, and as there is of any one 
Truth whatſoever. 


© Idem, p. 115. 

Collection of the Hiſtory of England in the Life of 
Henry the VIwm. 

* Grotius de Jure B. & Pacis, lib. 1. c. 3. ſ. 23. 
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zaly, The Peers, whether diſtinguiſh'd 
by the Names of Earl, Baron, or any 
other Denomination, notwithſtandin 
they are vulgarly thought to „ 
of the King, yet their Tenures were 
originally of, and their Homage and 
Fealty conſequently due to, the Publick, 
that is, to the great Community of the 
Realm, not of or to the King only; 
even as at this Day the German Princes 
hold of the Empire, not the Emperor 3. 
This may be proved by the following 
Arguments: 875 ri 
1. As we have ſeen, the Armies of 
theſe Invaders from the North were com- 
pos'd of different Nations, or of the 
Detachments of the ſeveral Cantons of 
the ſame under ſeveral and reſpective Lea: 
ders, who all aſſociated under one Ge- 
neral of the Expedition; the Succeſſors 
of the General became Kings, and thoſe 
of the other Leaders Peers; the General 
was a temporary Officer, created only 
for War, and his Power determin'd 
with that ; ſo that on Peace all re- 
turned to their original Equality : Hence 
we may infer, that as the other Chiefs 
were not his Subjects before the Com- 
mencement, ſo neither could they be 
properly ſtyled fo during the War; that 
* a Striky Jus Feudale, 381. Hypolitus a Lapide de 
ratione Statùs in imperio, 178. a * 
1 ef after 
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1123. Vertot, Vol. z. 76. Alteſera de origine Feud. 43. 
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after its Concluſion they were abſolutely 
independent of him, and therefore owed 
him neither Service, Homage, or Fealty, 
which are due from every military Te- 
nant to his Lord. 

2. The Property of the Land was in 
the whole collective Body of the Con- 
querors, and not only in the General, 
and they only parted with the tile, not 


the diredtum Dominium, therefore the 


Service muſt be due to, and the Tenure 
to which Homage and Fealty are inci- 
dent, of them. 

3. If the Right to a Barony was con- 


troverted, the Deciſion of the Title ne- 


ver was, in the Times we ſpeak of, 
claimed by any King * ; whereas if the 
Gift had been made by, or the Tenure 
of him, the judging Power would have 
been in him ſolely ; for who ſhould de- 


termine the Title to a Gift, but the Gi- 


yer, or they that repreſent him, and ſuc- 
ceeded to all his Rights. 

4. The Service annexed to every Feud 
is like Homage and Fealty owing to the 
Lord; and comes in lieu of the Land: 
Now if the Tenure had been of the 
King, then would the Service have been 
for his private Benefit. Whereas that it 
was not fo, is clear to a Demonſtration ; 


b Merzeray in Charlemagne, & ad An. 1217. & 


for 


„ 
for he could not transfer or alien the Ser- 
vice ©, Nor could any King in Zurope 
oblige' the Peers to attend him to an 
War he made for his own private Ad- 
vantage; becauſe tis a known Rule of 
the Feudal Law, as underſtood through- 
out all Europe, that the military Service 
of the Peers was only due in caſe of an 
Invaſion from hwy | or a Rebellion at 
home. In Normandy the Conqueror, 
when he deſired his Barons to aid him in 
the War he was going to embark in a- 
gainſt Harold, was told by them, that 
they were not obliged to aſſiſt in foreign 
Wars. Of the like Uſages in France 
(and the Ufages of that People being ori- 
ginally almoſt the ſame with the Normans, 
deſerve a particular Conſideration ) we 
have the Teſtimony of two very conſi- 
derable Authors. One obſerves, that 
tho' they were often divided into ſeveral 
Kingdoms, and ſometimes divers Per- 
ſons claim'd the Royal b. yet the 
Diſpute about the Crown did never in- 
volve the People in any War; © For 
« in ſuch caſe (ſays my Author) they 
« commanded” their Kings to try their 
Titles by Law (I ſuppoſe before the 
Peers, whoſe Right to judge of the Ti- 
tle ro the Crown of France our Ed- 


c Cambd. Britan, 211. Dyer 44 Corvin. Jus 
Feud, &c, ; 


ward 
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” Þ wardlM. and his Antagoniſt, when they 
put in their Claims, both ſeem to ac- 
. N 1 4 or if they refuſed ſo to 
„ do, by ſingle Combat; becauſe twas 


f 4 not conſonant to the Rules of Juſtice 
- Þ © or their Ulages and Cuſtoms, that the 
«Commonwealth ſhould be weaken'd, 
c perhapsdeſtroy'd, by the private Ani- 


* moſities or Quarrels of their Kings ©.” 
be other bids his Reader remark (and 
well it deſerves ſo to be) the Difference 
betwixt the Armies of France and the 
Kings; “For, ſays that wondrous Au- 
„ thor, when he made war for himſelf, 
; « he had only the Tenants of the Feuds 
„ he was in Poſſeſſion of, and even they 
( ſerved with Regret; but when the 
„ Kingdom was concern'd, all the Force 
. of it was in Motion, and every Chief 
E came in Perſon, and brought his own 
„ Subjects with him.” Such alſo was 
the Law here in England; for Lord 
Coke ſays, the military Tenants were 
obliged to attend in the Wars againſt 
T | Wales and Scotland; becauſe, as his 
' | Lordſhip writes, (how truly this is no 
' Place to enquire) they were of right 
b Subjects to the Crown of England *. 
1 And even at this Day, in the Empire, if 


d Apathias, lib. r. 
e Mezeray ad annum 1124. 
J t Coke upon Littleton, pag. 68. 


the 
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the Emperor makes war of his own ſole 
Authority, the other Princes fit uncon- 
cern'd at it, nor can he require any Supplies 
from them: When the Empire engages, 
then all proportionably contribute their 

Aſſiſtance. ar 
And Laſtly, (not to multiply Reaſons 
for the 2 Propoſition in my 
Apprehenſion ſufficiently proved) if one 
of the Peers refuſed to go, either not 
thinking it his Duty, or, though con- 
vinc'd of it, yet neglecting to perform 
it, neither the determining the Queſtion 
of Right in the firſt Caſe, nor the Pu- 
niſhment of the Fault in the other, were 
lodged in the King, but the King and 

Peers, that is, the Parliament 8. 

The Ar- 3dly, As if the King undertook a War 
#7; % on any other account than ſome one of 
*- uro. the aforeſaid Cauſes, the Tenants in Chief 


pean Go- were not obliged to aſſiſt him; ſo even 
Lale when they did it either by the Duty of 
arlia- Their Tenures, or voluntarily, the manner 
mentary it was done in is very remarkable; for the 
erke conducting the Army was not left ſolely 
to the Will of the King or General; but, 

if I may uſe the Expreſſion, it was under 

a parliamentary Direction, every one of 

the Peers leading and commanding his 


own Vaſſals, who obey'd no Orders but 


e Idem 46, 72, 


ſuch 


— —p— 


r ma mKow.9, fo _ «a wed 


Ii 

ſach as their own Chiefs gave them, and 
le therefore were not oblig d to go unleſs 
1- they went h. On the whole, what greater 
Power had the King over ſuch an Ar- 
„ my than the Engliſb General had over 
ir the late confederate Forces in Flanders 2 

Whilſt this was conducted, as the Leaders 
chat compos d it thought anſwerable to 
y che Ends twas form'd for, Submiſſion 
je was univerſal ; when they thought other- 
t wiſe, the General's Power was reduc'd 
bo the Troops of his own Nation: So 
n {amongſt theſe People, though the King 
n might command his own Vaſſals, yer 
1. che Vaſſals of their Peers, if their Chief 
e diſlik'd his Orders, would pay no Obe- 
d Kdicnce to them. | 

4thly, Tho” theſe victorious Nations wm 
ir vere not ſo polite as their Poſterity, yet Sue 
f {vere they far leſs barbarous than ſome ver. 
F imagine fromthe military Serviceannex'd 
n {to their Eſtates, and that Service being 
f ſo honourable amongſt them; for as we 
x have ſeen by that they were not obliged 
e to War for the gratify ing the Pride or 
y Ambition of any Perſon, nor was the 
t, fighting for ſuch Ends thought honoura- 
r ble, but the doing it for the Defence of 
F Ftheir Country from foreign or dome- 
s PFtick Foes was; and ſo it ought to be in 
t every well conſtituted State. 
k Idem 68. 
8 The 


How the 
ant ient 
free Go- 
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The German Nations continued long 
in their Conqueſts under ſuch free Go- 


vernments Vernments, and probably all their Po- 


came tobe 


ſubverted. 


ſterity might have remain'd in the ſame 
happy State to this Day, if the Books 
of the Civil Law, which were buried in 
Oblivion for ſome time aſter they ſettled 
in the Weſtern Provinces of the Roman 
Empire had never been brought to light; 
for till then, as far as I have obſerv'd, 
no Prince in Europe ever imagin'd he 
had any Title to arbitrary Rule, but 
ſoon after they were diſcoyer'd, ſome 
Princes who had a falſe Notion of Gran- 
dure, which muſt be founded on Juſtice, 
made the Lex Regia a Colour for aſ- 
ſuming deſpotick Power. For the fake 
of this Doctrine many Princes endes. 
vour'd to introduce the Civil Law into 
their Kingdoms. Here twas unſucceſſ. 
fully attempted" ; but it now prevails 
in the other Parts of Europe, even in 
Spain, tho' the reading it, for this 
Cauſe, was in that Kingdom once forbid 
under pain of Death. However, if this 
Law had been duly confider'd, it would 


i Duck. de Jure Civili, 5 5. 

& Digeſt, lib. x; tit. 4. ſec. 1. 

Inſtit. leg. 6. Forteſcue de laudibus, &c. 57. Sel- 
den ad Fletam, 466, 4/2. Seldeni Janus 68. Davis 
of Tonnage and Poundage, 21, 22. 


m Duck. de Jure Civil, 252. Fabticii Bibliotheca 
Latina, Vol. 3. 830, 


8 not 
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not have wrought ſo much Miſchief; for 
it does not attribute this binding Power 
to any chimerical divine Right, but de- 
rives it to the Emperor by the Gift of 
the People at the Time of his Election. 
So that even this very Law, mention d 
by a deſpotick Prince as the Foundation 
of his Power, proves that the Gift of 
the People is his Title; and yet ſo great 
a Part of Europe live in ſuch a State, 
that tis to be fear d ſome of their Po- 
ſterity may juſtly apply to themſelves 
what Tacitus writes of the Romans un- 
der Domitian : Dedimus profectò 
grande patientis documentum, © ſicut 
vetns ætas vidit quod ultimum in liber- 


tate, ita nos quod in ſervitute ; adempto | 
per inqui ſitiones loquendi audiendigque 


commercio. Memoriam quoqus ip ſam 
cum voce Perdidiſſemns, fi tam in no- 
fira poteſtate eſſet obliviſci, quam ta- 
cere. | 


» Tacit. Vita Agricolz, c. 2. 
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C HAP. II. 


Of the Legiſlature or P arliaments 
in England, from the coming in 
of the Saxons, to the Norman 


Invaſion. 


HAT the original Inhabitants of 
Germany, Gaul (now France) and 
and not the Britain, were one People, and firſt 
Britim known by the common Name of Celte is 
—— moſt certain. Some learned Perſons 
: have thought the firſt Inhabitants of II- 
ia and Spain, were allo comprized 

under this Denomination®, which is now 

more credible, ſince the Similitude of 

their Language has been ſo well mani- 
feſtedby the very Learned Mr. Zhwyd in 

his Archæologia. From their being one 

People tis probable that they had 

an Uniformity of Government; this 

ſeems alſo highly Evident from Cz/ar's 
Account of the antient Britains and 
Gault, the Obſervations made by the 
Learned Mr. Rowland, in his Mona An 


2 Mezeray p. 3. Cambd, Britan, 24. 
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tigua and otherwiſe; but be this as it 
will, ſure it is that the Saxons, when 
they poſſeſſed themſelves of this Iſle, 
ſubverted the antient Government of the 
Britains ; therefore an Enquiry into it 
is not within the Compals of the preſent 
Deſign. 4 

However Cildas repreſents our Saxon Wh the 
Anceſtors as mere Savages; yet that , * 
Author may be juſtly ſuppoſed to exag- f the Sax- 
gerate their Defects, and the Irregulari- 5% ws 
ties which commonly attend a War. F or fd 
it ſeems altogether improbable, that the 
Britains would have choſen them for 
their Guardians and ProteCtors, if they 
had been ſuch brutal Animals as he de- 
ſcribes them. It ſhould be alſo conſi- 
der'd, before his Repreſentation of them 
is received for Truth, who the Perſon 
is that gives them ſo uncouth a Character, 
and he will be found to be one of the 
very People they conquered; a Circum- 
ſtance that will ſurely rather incline vs 
to ſeek a true Notion of theſe People 
from indifferent Writers, Circumſtances, 


their Laws, and ſuch other Evideaces as 


yet remain. All which concut in giving 
us a more fayourable Idea of our Ance- 
ſtors; at leaſt abundantly prove that 
time, and the Chriſtian Religion ſo tem- 
per'd their former Ferocity, that for the 
regular Adminiſtration, and the pre- 
E ſerving 
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ſerving the People in a real and un- 
bounded yg the only end of Civil 
Government, they equall'd, perhaps ex- 
ceeded all other Nations. 
The origin As the Origin of the Saxons has been 
of the Sax- with great Accuracy explain'd by the 
1s _ Learned Jheringham in TRE in Eng- 
at they © 1 | . 
were a con- liſh by the Induſtrious Mr. Tyr ell b, Is 
ſiderable may ſuffice in this Place to obſerve that 
People, the Saxons, though not mention'd, at 
leaſt under that Name, by Tacitus, how- 
ever ſoon after him are taken Notice of, 
and gradually encreaſed in Power, till at 
laſt they eſtabliſhed their Uſage for Law, 
in one half Part of what is now known 
by the Name of Germany, where it yet 
regulates not only the Properties of pri- 
vate Perſons, but the Succeſſion of, and 
Right to Sovereignties themſelves c. 
of the Go Tho' the Angles have denominated 
* this Iſle, and all our Writers denote by 
on „ the general Appellation of Saxons, the 
home, German Nations that ſettled here; yer 
beſides the Angles and Saxons, tis lure 
the Goths made part, and no inconſide- 
rable part of thoſe People; nor is it im- 
probable that other Nations were alſo 
mix'd with them. That when they firſt 
arrived here they were Pagans is certain, 


b Hiſtory of Eng. Vol. I. p. | 
c Sckilter Prefat. adJus, Feud. Aleman. & de Succeſfi- 


one, &c. 
8 and 


E 


Authors ſeem to think otherwiſe) that 
they had not, till after their Eſtabliſh- 
ment here, the Uſe of Letters d. Theſe 
three Nations, in their native Country, 
had independent Governments, and that 
they continued ſo long after their Set- 
tlement in this Iſle, is evident from the 
Diverſity of their Laws publiſh'd by 
— ; therefore it's clear no one 
" | Perſon. could claim a Right to dic- 
| tate Laws to theſe victorious People: 
* | Whence it demonſtrably follows, that 


che legiſlative Power reſided in, and 
vas exercis d by the People, or Perſons 
, who had an Authority delegated to 


them by the collective Body of the 
Victors. | 

From all theſe Peoples being Ger- 
4 Mans, and the great Conformity that ap- 
a — between the Uſages they eſtabliſh'd 
[ ere, and thoſe that have been mention'd 
© in the foregoing Chapter to have pre- 
vail'd throughout Germany, not only in 
Matters deducible by Reaſon from the 
obvious Rules of Juſtice, but alſo the 
moſt arbitrary Points of Law; it may 
well be —_ that the Government 


and eg ative Power amongſt the Saxons 
n- was the ſame it was amongſt the other 


1d 4 Shering. 293. 


E 2 German 


and more than probable it is (tho ſome 


11 


German Nations ©. But we need not re- 
ly only on Probabilities ; for of this we 
have the expreſs Teſtimony of one of 
their Hiſtorians, whoſe Book not being to- 
be got, I muſt deſire the Reader to accept 
of his Senſe in Yerſtegan's Tranſlation. 
For the general Government of the 
“Country they ordained twelve Noble- 
men choſen from among others for 
«their Worthineſs and Sufficiency. 
* Theſe in the Time of Peace rode their 
« ſeveral Circuits, to ſee Juſtice and 
« good Cuſtoms obſerv'd; and they of- 
Aten, of courſe, at appointed Times, 
met all together, to conſult and give 
Order in publick Affairs. But ever in 
© Time of War one of theſe twelve 
« was choſen to be King, and fo to re- 
« main ſo long only as the War laſted; 
« and that being ended, his Name and 
«© Dignity of King alſo ceas'd, and he 
«- became as before. And this Cuſtom 
continued amongſt them until the 
« time of their Wars with the. Emperor 
« Charles the Great; at which time 
« J/ittekind, one of the twelve as afore- 
« ſaid, a Nobleman of Angria in Weſt- 
«© phalia, bore over the reſt the Name 
and Authority of King. And he be- 


e Nicholſon de Jure Feudal. Sax. Wilkins in notis 
ad leges Saxon. paſſim. Brady's Preſace to his Hiſtory, 
53, &c. Spelm. in voce Fendum. 
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«« ing afterwards, by the means of the 


« ſaid Emperor, converted to the Faith 


4 of Chriſt, had by him his mutable Ti- 
«tle of King turned into the induring 
« Title and Honour of Duke; and the 
eleven others were in like manner by 
« the ſaid Emperor advanced to the ho- 
« nourable Titles of Earls and Lords, 
« with Eſtabliſhment for the continual 
« remaining of theſe Titles and Dignities 
« unto them and their Heirs.; of whoſe 
« 'Deſcents are ſince iſſued rhe greateſt 
Princes at this preſent in Germany.” 
In the Period of Time that is now 
the Subject of our Conſideration, there 


ſtianity, and ſo little Light to be got 
From thoſe that are after, we ſhall be 
oblig d more frequently to have Re- 


Some 
Truths 


muſt be 


being no Monuments of the Saxons Haie 


older than the Eſtabliſhment of Chri- - —_— 


ment, 


courſe to inference from thoſe few 


Truths that are known, for the Diſcove- 


ry of the Conſtitution of the Legiſla- 


ture. Therefore, reſerving the men- 
tioning thoſe Evidences that occur in 
Hiſtory, the Saxon Laws, or other Me- 
morials of thoſe Times, which have with 
great Induſtry been gather d by Mr. 7yr- 
vel, to their proper Place in the Sequel 
of this Diſcourle ; as in all Argumenta- 
tion ſome Principles ought to be Jaid 
down, from whence the proper Deduc- 


tions to diſcover what we ſeek may be 


E 3 made; 


| 
| 
| 
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made; ſo in this Cafe I muſt premiſe 
theſe three Propoſitions : 

Three pro- I/, That as all the German Nations 
p:/:4for lived under one Form of Government, 
zz, And eſtabliſh'd like ones in the ſeveral 
Countries they conquer'd ; 'tis to be 
preſumed, that the Saxons, who were a 
German People, lived at home under 
the ſame Government the other German 
Nations did, and when they conquer'd 
Britain, eſtabliſhed a Government here 
of the ſame Form they had lived under 
in their native Country. 
24ly, That the Feudal Law prevail'd 
in the Saxons Time, and therefore that 
Law being deduced from the Ulages of 
the northern Nations in Germany s, 
tis to be believed that the Saxon Go- 
vernment, as all the Governments in 
Europe eſtabliſh'd by the German Na- 
tions were, was alſo built on, and de- 
riv'd from that Law. 
34%, What is ſaid in the Mirror of 
Zuſtices concerning the Eſtabliſhment of 
the Jaxons, and their Government, 
ought to be receiv'd for Truth. 
en Ihe firſt of theſe Propoſitions carries 
e its own Evidence with it, and cannot be 
an, deny'd by any Lover of Truth; with 
others it is Folly to reaſon. The two 


f Spe!lm. in Gloſ. voce Feudum. | 
s Grotius de jure Belli & Pacis, lib. i, c. 3. ſ. 23. 


laſt 


in force here in the 
The incomparable Mr. Madox moſt juſt- 


the Feudal Law into theſe ſeveral Pe- 


L 3s 1 

laſt indeed ſeem to want ſome clearing, 
the one having been deny'd, and the 
Authority of the Mirror weakned ; 
therefore we will now proceed to the 
eſtabliſhing theſe Truths, that the Ar- 
guments drawn thence may have their 
juſt Weight. 

Tis the Opinion of Sir Henry Spel- Tha: the 
man, that the Feudal Law was introduc'd % 


Law was 


here by William I. On the other fide % 


| we are told, Sir Roger Owen, in a Ma- i the 
' nuſcript Treatiſe, has prov'd that the 


Saxon 
time, 


Feudal Law, even with all its Appenda- 
ges of Wardſhip, — c. was 
axons time h. 


ly obſerves, that notwithſtanding the 
ontroverſy that has been concerning 


Feuds, and the Feudal Law's being in 


force in the time of our Saxon Anceſtors, 
the Queſtion was never diſtinctly ſtated, 
without which it cannot be ſolv'di. The 
learned Biſhop Nicholſon, in his Diſſerta- The ſeve- 


tion on this Subject, has purſued the Hint 74 f 
given by Mr. Madox, and diſtinguiſh'd 77.,*** 
riods, which he terms its Birth, Infancy, 

Youth, and State of Perfection. The firſt 

he limits from the time of the Irruption 


k Tyrel's Introduction to the Hiſlory of England, p. 3. 
Hicks Diſſertat. Epiſt. &c. 
i Hiſtory of the Exchequer. 
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of the northern Nations, which happen d 
about the Beginning of the fifth Cen- 
tury, to the Year 650. It's Infancy 
from thence to the Year 800. The 
third Period from thence to 1027. Soon 
after which it arriv'd to its State of Per- 
fection *. Thar the Feudal Law, as un- 
derſtood in this laſt period of time, was 
unknown to our Saxon Anceſtors before 
the Nos mau Invaſion, is beyond doubt; 
but that in the firſt, if not in the ſecond 
and third State, it flouriſh'd here, may 

be evinc'd by the following Reaſons. 
Reaſons to I/, There are as many Footſteps of 
frewit the Feudal Law amongſt the Saxons as 
force in the amongſt the ſeveral Laws of the other 
Saxon Nations publiſh'd by L:zndenburgh, not 
zen, excepting the Laws of the Lombards 
themſelves; and yet the learned Publi- 
ſher of that Collection obſerves, in his 
Preface, that the beginning of that Law 
may be diſcern'd in them. Which Ob- 
ſervation is as applicable to the Saxon 
Laws, there being ſo great a Parity be- 

twixt them. 
24ly, As tis obvious from the fore- 
going Chapter, that it was gradually 
produc'd from the Uſages of the Ger- 
man Nations, ſo there being an Uniformi- 
ty of Uſages at Home, and of Circum- 


* Vid, Craig. de Feudis, p. 20, &c, 
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ſtances abroad, tis to be preſum'd they 
had a like Effect. 

3dly, Some Authors attribute the ve- 
ry Origin of the Feudal Law to the 
en. others to the Lombard. Now 
the Lombard and Angles, from whom 
our Iſle is denominated, were one Peo- 
ple, tho' diſtinguiſhed into ſeveral Can- 
rons'; therefore if the Origin of the 
Feudal Law be attributed to the Lom- 
bards, twill be hard to conceive why 
the ſame might not as well be introduc'd 
here by the Angles, as twas by the 
Lombards in Italy. The Reaſon will 
yet be more cogent, if we ſuppoſe the 
Saxons firſt inſtituted this Law. Which 
Suppoſition a very learned Author ſeems 
to incline to, by ſaying, That 'tis cer- 
tain the Feudal Law prevail'd moſt an- 
tiently amongſt the Saxons . And 
there is yet extant a Syſtem of it, ac- 
cording to their Ulages, which another 
very competent Judge affirms to be the 
oldeſt of any whatever *. 

4thly, There's no Rule of the Feudal 
Law ſo old as the firſt or ſecond Period 
of Time, that was in uſe in any foreign 
Country where 'tis confels'd the Feu- 
dal Law did prevail, that was not 


I Shering, 29. m Craig. de Feudis, 25. 
n Strykius de Feudis, 93. 
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in force amongſt our Saxon Ance- 
ſtors . 
5thly, Many Uſages were in force here 
that were unknown till the Feudal Law 
was introduced, and never prevail'd in 
any Country where that was not in Uſe 
as Homage, Relief, Heriots, the Law 
of Compurgators, c. 
The Ini. Mr. Selden firſt obſerv'd the old Law 
quity of Book, call'd, The Mirror of Juſtices, 
£2 , could not be ſo antient as the Chief Ju- 
fr que. ſtice Coke and ſome others prerended 9. 
frond. Biſhop Nicholſon, in his Hiſtorical Li- 
brary, concur'd with Se/den *; and Dr. 
Hicks copies after theſe learned Au- 
thors . But I think all that Selden or 
the Biſhop aſſert, is, that Horn lived in 
the Reign of Edward II. ſome other 
Authors ſay Edward I. and that the 
Book, as it now ſtands, is not ſo antient 
Cone AS the Saxons time. As their Reaſons 
ture cn. Will not prove, therefore their Authority 
973 #: cannot be urged to ſupport what Dr. 
Hicks would inſinuate, that the whole 
Book is a Compoſure of ſo late a Date as 
Edward II time. That the Shape it 
now appears in mayn't be older, is rea- 
dily admitted, and that tis not come to 
us free from Interpolations, will not 


o Nichol. Differtatio Ep. 

p*Craiz's Sovereignty of Scotland, 156. 
q Dilfe;rat. ad Filet. c. 1. in notis ad Forteſcue, p. 3. 
Pag. 229. D. ſſertat. Epiſtolaris, 43. 


be 
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be denied: But why mayn't we ſup- 

oſe the Book was a Tranſlation of ſome 
Manual of the Saxon Laws put into 
Norman French, with fach Additions 
as Horn thought proper, to accommo- 
date it to the Ulages of the Time he 
lived in? The Book being a Syſtem of 
Laws, expos'd it to Attempts of this 
Nature more than any other : And we 
know this has frequently happen'd to 
Law-Books ; might not this Book have 
the ſame Fate? Let it be farther conſi- 
der'd, that Horn could have no viſible 
Reaſon or Motive for attempting to de- 
ceive Poſterity. Theſe Conjectures are 
ſubmitted to the learned Reader's Judg- 
ment. But be it as it will as to them, ſure 
it is, that this Book contains what our 
Anceſtors thought Truth three hundred 
and fifty Vears ago, and never was con- 
troverted till lately; we may therefore 
rely, I think, on all that occurs in it 
which cannot be falſify'd. 

Theſe Principles premis'd, I now pro- M Ae 
ceed to enquire who were the Perſons that 7% wil 
compos'd the Saxon Legiſlature. In this ;, R—_ 
the following Method ſhall be purſued. ring no 

1//, The Opinion of Dr. Brady, with ton 
his Reaſons, and the ObjeCtions that NE Ms 
occur to it, ſhall be ſtated. 

24ly, That of Mr. Tyrre/in the ſame 


manner. 
34ly, Since 


[6] 
zac, Since the Hypotheſes of both 
thoſe learned Gentlemen are liable to juſt, 
and to me unan{werable Objections, 
another will be propoſed, which I ſhall 
never think my ſelf engaged to ſupport 
farther than it ſhall be found agreeable to 
Truth. 

pr. Bra- Dr. Brady without Diſtinction aſſerts, 
y 5 0p! That from the Saxon to the Norman In- 
*  vaſion, Laws were made by the King 
and an hereditary Nobility. To make 
good which, he affirms, That by the 
ord Vitena Gemot, we are to under- 
ſtand a Meeting of an hereditary Nobi- 
lity, and that therefore the Commons 

had no Share in the Legiſlature. 
This Hypotheſis is liable to the fol- 

lowing Objections. 
*b;-fion 1ſt, Since in Germany all had a Share 
in the Legiſlature, by what occaſion or 
means came that natural Right, which 
is ſo annex'd to every Freeman, that 
when he parts with it (ſuppoſing he can 
diveſt himſelf of it) he loſes that Name; 
which way, I ſay, or by what means 
did the Commons amongſt our Saxon 
Anceſtors depart from their Share in the 
Legiſlature ? 

1he Mean 2.4ly, Dr. Brady, for the eſtabliſhing 

ing of the .: 4 a 
ord wi- this monſtrous Doctrine, relies much 
ta. on the Word Mita, which, according 
to him, ſignifies Wiſemen, Judges or 
Lawyers, 
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Lawyers, and Noblemen. The firſt of 
theſe Expoſitions is inconteſtably true: 
The ſecond, tho' advanced by the Doc- 
tor, is very inſufficiently prov'd, tho” 
it is of the utmoſt Import to the Difco- 
very of what we both ſeek. He only 
cites Hotoman's Interpretation of the co- 
ſignificant Latin Word Saprentes in the 
lame Senſe : And even in this the Doctor 
either writes uncorrectly, or is groſſly 
deceiv'd; for Lawyers there were none 
by Profeſſion amongſt the Saxons, no 
nor for many Years after the Norman 
Conqueſt, beſides the Eccleſiaſticks. Nor 
is the Doctor's Error, with relation to 
the disjunctive Interpretation by the 
Word Judges, leſs exceptionable, if the 
Word is to be underſtood in the Senſe it 
bears now, and was underſtood in when 
the Doctor wrote; becauſe the known 
Notation of the Word then, and now is, 
certain Perſons who by a delegated Au- 
thority from others determine the con- 
troverted Rights of their Fellow Sub- 


jects; whereas in the Savon time, and 


long after, both here and in other Parts 
of Europe, every Member of the ſeve- 
ral and reſpective Communities of the 
many States our German Anceſtors di- 
vided their Conqueſts into, were Co- 
judges, even as now the four Judges of 
Meſiminſter- Hall are in their diflerens 

8 Benches. 
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Benches. Therefore this general Aſſer- 
tion was inaccurate and untrue, but with 
proper Reſtrictions may be admitted ; 
for in every Community, whether Eccle- 
ſiaſtical or Civil, ſome Perſons preſided 
in the Guilds or Fraternities, and conſe- 
quently in the Judicatures appertaining 
ro them. Theſe, as appears by other 
Authorities, were by the middle aged 
Writers term'd Sapzentes; and that they 
were the Perſons our Saxon Anceſtors 
term'd Wites, is, as I conceive, appa- 
rent from the following Reaſons : 

1. The Aſſembly of the Saxon Le- 
giſlature after the Diſtribution of the 
Heptarchy, is in the Monuments of 
thoſe Times call'd Vitena Gemot, or 
Witena Mot. That Wite ſignify d 
Wiſemen is already noted to be agreed 
by all; nor is it leſs clear, that the pre- 
ſiding Judges in every Community, Ec- 
cleſiaſtical or Civil, that were originally 
inſtituted, were Members of it, and that 
in conſequence thereof the Word łWẽita 
did ſignify the preſiding Judge: And 
when it is clear it did denote ſome of 
that Rank, and abſolutely certain, that 
after the Subdiviſion of the Kingdom in- 
to leſſer Diſtricts, and, conſequential 
thereunto, of the judicial Power, the 
Word Wita is applied to other Perſons, 
is it not highly probable that they m_ 
| allo 
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alſo the preſiding Judges in the ſeyeralparts 
of rhe Shires 1 Aud Wil not this —— 
more ſo, if it appear in the Sequel, as I 
truſt it ſhall, that when this Word was firſt 
uſed, there were no Ranks or Orders of 
Perſons known to our Saxon Anceſtors, 
beſides that of Magiſtrates and Freemen. 
But this Truth is not only evident from 
Reaſon, but alſo by the Authority of 
the Saxon Gloſſariſt, by whom tis clear 
twas co-ſignificant with the Word Ge- 
refa. 

2. It was not, the Circumſtances of 
thoſe Times conſider'd, an improper or 
harſh Metaphor ro denote the preſiding 
Judges by a Word that properly and di- 
rely ſignified Wiſemen, thoſe Magi- 
ſtrates _ at the time the Word was 
firſt ſo apply'd, elective, and all the ſe- 
cular ones at leaſt annual, and there- 
fore probably choſen for their being e- 
minently poſſeſfed of that Quality, to 
preſide in their reſpective Communities, 
and by their Wiſdom to moderate, al- 
lay, or compoſe all Differences that a- 
roſe amongſt the Members of their re- 
ſpective Societies. 

That the third Gloſs is erroneous, may 
be prov'd from the very Paſſage out of 
King Jua's Laws cited by the Doctor 
himſelf in his Expoſition of this Word; 
for in the time of that King, who rul'd 
* thirty 


Mr. Tyr- 
rel's Opi- 
nion. 
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thirty eight Years, and commenc'd his 
Reign in or about the Year 688. nor 
for long after, there were neither here 
in England, nor in any of the other 
Weſtern Provinces of Europe where our 
German Anceſtors ſettled themſelves, a- 
ny Noblemen beſides the annual and e- 
lective Magiſtrates, which the Doctor 
does not mean by that Word; for ac- 
cording to that Senſe, the Commons had 
a ſhare in the Legiſlature, which the 
Doctor does abſolutely deny. The other 
Authority he cites to maintain his extra- 
vagant Poſition, is Somner's Saxon Dic- 
tionary, which, if fairly ſtated, will as 
little avail : For tho' that very great 
Man does, amongſt other Expoſitions of 
this Word, uſe that of Noblemen; yet 
in the very next Column, explaining the 
Word Witena, when being conjoin'd 


with the Word Mot, or Cemot, it ſignifies 


the Legiſlature; (and it's Meaning then is 
all the Doctor and I ſeek.) That truly 
great Man writes in this manner; “ Jy- 
« nodus Sapientium, Prudentium Con- 
« ſeſſus, Concilium, Comitia ; a Synod, 
« Council, or Aſſembly of Counſellors, 
« a Meeting of Wiſemen, as in Parlia- 
« ment. 

Mr. Tyrrel ſuppoſes that not only the 
Nobility, I mean the Perſons we now 


underſtand by that Expreſſion, but — 
that 
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that Rank of Perſons amongſt the Sax- 
ons that are diſtinguiſh'd by the Appella- 
tion of Thanes, were allo Members of 
the Saxon Legiſlature, and that the Bo- 
_ were repreſented. So much of 
his Hypotheſis as relates to them, is, I 
think, in the manner we ſhall explain 
in the Sequel, true; but I cannot be- 
lieve Thanes fat in the Vitena Gemot; 
for the following Reaſons : - = 
1. The Thanes were only Tenants 9% 
by Serjeanty. (The Reader will here 
rmit nie to aſſume that which in the 
Sequel will be prov'd) Now to ſup- 
4 e the Tenants by Serjeanty were 
embers of the Vitena Gemot, is what 
never was advanc'd by any one, and 
ſeems inconſiſtent in it ſelf; and with 
the Nature of the Service, which was 
merely perſonal; without any Reſpect to 
the Publick. And indeed this Suppoſi- 
tion ſeems to be attended with a fatal 
) | Conſequence, which however ought not 
do be imputed to the learned Author, 
who was undoubtedly a Lover of. Truth 
and Liberty. The Conſequence I mean 
is this, if by being the King's Thane, or 
Tenant by Serjeanty, the Party had a 
Vote in the Witena Gemot, the King 
might always do whatever he pleas' d; 
© | for he had Power to take as many Ser- 
vants as he pleafed; and in conſequence 
| F thereof, 
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thereof, to erect as many Tenures by 
Serjeanty as he pleafed, and therefore to 
nominate a Majority of Members in the 


Saxon Parliaments. 

2. In the Titles of the Saxon Laws 
no mention is made of any Thanes, 
tho' many 'other Ranks of Perfons are 
noted: And ſurely, if they had been 
Members of it, in ſome of the Ti- 
tles we ſhould have found 'the Word 
Thane. 'E 

3. In the Saxon Laws all Perſons 
Lives have a Valuation, which in their 
Language is called Weregild: By the 
Proportion of the Valuation it appears 
that the Thanes were an inferior Order 
of Men. | 
I am now, according to the propoſed 
Method, oblig'd to the adventurous 
Task of offering to the Reader what, 
as far as I can yet diſcern, was the Con- 
ſtitation of the Saxon Legiſlature. That 
I may lay before him my Apprehenſions 
on this Subject in the beſt manner, I muſt 
deſire him to bear this Truth in his 
Mind, that in every Government, Power 
reſults from, and is the natural Conſe- 
quence of, Property or Eſtates; and 
that in all Places = he Tyranny does 
not prevail, the Perſons who compoſe 
the Legiſlature, derive that Power from 
the Intereſt they have in ſome —_— 
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that are part of the Territory of that 
Society to which they belong, or elſe 
from 4ome Diſtinction of Rank and Or- 
der, which diſoriminates the Members of 
| © 2 Society. - Therefore to diſcover who 
were the Legiflators in the Saxon time, 
it will be neceſſary firſt to remark the 
Manner they fettled themfelves in this 
He, (whence the Perſons who were 
Proprietors of Land will be obvious) 
and alſo how many Ranks of Perſons 
may be found amongſt them. 

The Saxons originally divided their The Alan- 
Conqueſts in this Ifle into as many Shares 7 /* 
as the King had Companions, ſo my ,.:1;6e4 
Author terms the Perſons in Latin ſtyl'd chœnſelsxes 
Comttes a; for there were Earls long — 
before Alfred time d. Theſe Portions 
of Land were originally called Shares, lat- 
terly Shires, which were then, to uſe a 
learned Author's ſignificant Words, “ ſo 
* many Aſſociations or Societies in pub- 

4 lick Charge or Service © ; as the Can- 
tons were in Germany. Thus things 
continu'd till-the utter Piſſolution of the 
er Heptarchy, which I date from Alfred's 
e. Reign; fort tho Edgar is generally 
10 counted the firſt univerſal Monarch of 


ES 
le a Mirror, c. 2, Fleta, I. r. c. 17. f.9, Btacton, 
m I. 2. c. 16. 
b Spelm. voce Comes. 
Is, © Bacon of the Government of England. p. G5. 
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the whole Iſle, yet in truth the Space 
betwixt his Reign and Afred's ſeems to 
have been a time of Unſettledneſs and 
Confuſion; ſuch Prince amongſt the ſe- 
ven who happen'd to be the mightieſt, 
acting as, and being generally account- 
ed the ſupreme Ruler over the others ©. 
This King unconteſtedly had a Supe- 
riority, and reduc'd the whole into a re- 
gular and well digeſted Form of Govern- 
ment. Some Hiſtorians, in an undeter- 
min'd manner, attribute to him the Diviſi- 
on of the whole Realm into Shires; which 
in general cannot be admitted for Truth. 

The Divi- But if it be underſtood of the Shires 'tis 
fon e the now divided into, and that the old ones 
— were ſo antiquated or varied, that with 
&, reſpect to what is now in uſe, it may be 
deem'd the Work of that King ; this Po- 
ſition, ſo limited, may be true. However, 
molt certain it is, that he firſt ſubdivid- 
ed the Shires into Trythings or Laths, 
Hundreds or Wapentakes, as they are yet 
commonly called North of the Trent, 
and them into Tythings*, which were 
alſo promiſcuouſly at firſt call'd Boroughs 
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as well as Tythings f; tho' in moſt 
Places in England, Kent excepted, where 
the Word is yet uſed in that Senſe, they 
are only called Tythings, and the other 
Appellation is appropriated to Places 
that ſend Repreſentatives to Parliament. 
By the Laws of this King every Perſon 
in theſe Tythings were to be Security 
for the Behaviour of one another; and 
for this Cauſe all Perſons were oblig'd 
to live in ſome one, or be kill'd. The 
like Law prevail'd in France, tho' its 
Breach was leſs penal s. 


As the People encreaſed in Numbers, 
they ſpread and inhabited other Places 


within the Precincts of the Tythings, 


whichby being inhabited became known, 
and were diſtinguiſh'd in our Law Books 
by the Name of Hamlets, from two Saxox 
Words, Ham, which ſignify'd a Dwel- 
ling, and /err, which mary to aſſign. 
Yet having acquir'd Inhabitants, and in 
conſequence thereof a Name, ſubſequent 
to the Diviſion of the Kingdom by Al- 


Origin of 
Hamlets, 


fred, they did not compole ſeparate So- 


cieties either in eccleſiaſtical or civil Af- 
fairs, but remain'd Members of the Ty- 
thing, Manours, and Pariſhes to which 
they originally belong d'. 

f Lambard's Perambulation of Kent, p. 24. ZElfrici 


Cloſ. voce Curialis. 
s An, Dom. de Alod. c. 13. h Finch, I. 2. C.r. 


F 3 "7M 


Tythings 
une qual. 


What s to 
be U der 
flood 5y ten 
Fainiti x 


Ground. Whereas 


[ 70 ] 

In this Diſtribution of the Land, ma- 
ny things deſerve Obſervation; ſuch as 
may be of uſe in the preſent Defign, are 
as follows : Ft 

1. That the Tythings, their Diviſion 


being founded on the Number of Fami f 


lies, and not on the Extent of Ground, 
muſt be unequal; for the Proprietors of F 
Land all reſided on their Eſtates, whence 
they were in Aſter- ages denominated 
Manours, à manernds. And as there 
were no little Freeholders iti thoſe early 
Days, nor for long aftef, ten ſuch Fami. 
lies muſt neceſſarily be temote from one 
another, and . a large Space of 

radeſmen; becauſe 
_ of their Arts and Occupatiohs ate 
auxiliaty and ſubſervient to one another, 
were engag d by the 1 Tye of 
Inteteſt, as well as the natural Inclina- 
tion to Society that is planted in human 
Nature, to unite and live contiguous to 
one another, 

2. However obvions the Meaning 
of the Words Ten Families may ſeem, 
yet in Truth it is not ſo; for by that 
Expreſſion we now underſtand ten Houſe- 
keepers: Which Senſe it cannot be on 
this Occaſion underſtood ih ; for then 
many Counties having but three or four 
Hundreds, could have but three or four 
hundred Houſes in them. 

I 


To 


171 


To diſcover then what is to be under- 
ſtood by ten Families, we muſt look in- 
to ſome Circumſtances of thoſe Ages. 
The loweſt Rank of Men amongſt the 
Proprietors of Land in the Saxon time, 
were the Thanes, What his Poſſeſſions 
were may in ſome meaſure be diſcover'd 
by the Law that advances a Caorl, or 
Boor, to an equality with a Thane, by 
his having five Hides of Land, a Hall, a 
Kitchen, and a Church. Here is a juſt 
Deſcription of a Lord of a Manour ; 
for many Pariſhes and Manours yer, and 
it may, I think, be proved that all ori- 

inally were co- extenſive. It may be 
further obſerv'd, that theſe Proprietors of 
Land, even as it had been uſed in Germany, 
mauur'd it not with their own Hands, but 
by their Slaves and Hirelings, and, as I 
take it, conſtantly ſupply'd their La- 
bourers with Viduals. for, as all the 
Gloſſariſts agree, the well known Word 
Lord is derived from the $Saxou Word 
i Hlaford, which ſignifies a giver of Bread. 
Now tho' many of theſe Labourers might 
not perhaps lodge under their Lord's 
Roof; yet conſidering they ſerv'd him, 
and he fed them, even in the modern 
Senſe, they might all be counted part of 
his Family, notwithſtanding ſome dwelt 


i Verſtegan 316. Wilkins & Somner in Gloſſar. &c. 
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rhaps with their Wives and Children 
in little Huts erected on ſome. part of 
their Lord's Eſtate, as we may well be- 
lieve they did, from the frequent Uſe 
of the Words Cottarij, Bordarij, Sc. in 
Domeſday. If then all the Perſons reſi- 
dent on a Manour were deem'd in the 
Saxons time, as tis, I think, ſufficiently 
clear d they were, part of his Family, 
we ſee what a Tything was; for that 
ten ſuch Families might conſtitute one, 
is conſiſtent with Reaſon, and all that 
we know of the Saxon Government. 

As the Words ten Families are not, 
in my Apprehenſion, to be under- 
ſtood of the Families of every little 
Houſekeeper in the Tythings that have 
been juſt now treated of; ſo neither 
can I conceive that the Tythings a- 
mong(t the trading Part of the Nation 
conſiſted only of ten ſuch Families of 
Shopkeepers as we now ſee. But it 
ſeems more probable, that ſeveral Handi- 
craſt Perſons aſſociated themſelves in 
Partnerſhips or Companies, which are 
in the Saxon call'd Guilds : Nor is it 
unlike that ſome more eminent might 
employ great Numbers of Artificers, 
who were ſome, perhaps, Hirelings, o- 
ther their Slaves to work under them; 
and if we underſtand by the Words ten 
Families amongſt the trading Part of: the 
TT; 1 » Nation, 
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| Nation, ten ſuch as are here repreſented, 

we may well conceive that they conſti- 

tated Towns or Boroughs. 

It may be, perhaps, objected, that ac- 

cording to this Hypotheſis, ten trading 

Companies or Families which employ'd 

a great many Artificers under them, were 

as much confider'd as the Poſſeſſors of 

Manours; which is certainly Truth, 
| and on due Conſideration cannot ſeem 
ſtrange : For tis plain by the Saxon 
Laws, that Rank was in their Conſtitu- 
tion, as 'rwas in many others, annex'd 
to Poſſeſſions. Thus 'tis expreſily de- 
clared, that if a Caorl, that is, a Yeo- 
man or Boor, throve ſo well as to have 
five Hides of Land, a Church, and a 
Hall, he was equal to a King's Thane. 
Again, tis in another Place provided, 
That if a Merchant croſs'd the Seas 
three times on his own Subſtance, that 
he ſhould be equal to a King's Thane. 
And if we look eyen in our own times, 
we ſhall ſce many ſingle Tradeſmen of 
much greater Wealth and Power than 
many Lords of Manours, and trading 
Boroughs veſted with a greater Share in 
the Legiſlature than fifty of them. 

The ſeveral Families that conſtituted gn 
theſe Subdiviſions being antecedent to thing « 
this Diſtribution, many of them Neigh- 4 
bours, and Relations, not only by Mar- 
1 | PIP riages, 
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The Magi 
ſtrates in 
theſe Ty- 


zhings. 


thoſe times, twas thought a Burden to 
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riages, but alſo, conſidering the Method 
we obſerv'd the northern Nations to 
have proceeded in planting their Con- 
queſts, probably deſcended from one 
common Anceſtor, eaſily coaleſced into 
petty States, and form'd Communities 
different from the Shires in nothing but 
the Number of Inhabitants, and Extent 
of Ground. And as in the firſt Diſtri- 
bution of the Kingdom into Shires, there 
were Perſons thole whoſe Office it was 
to preſide in the general Aſſembly of 
every County, ſo was there the like in 
theſe leſſer Diſtricts on this Subdiviſion; 
for before that we find no other Magji- 
{trate but the Ealderman, or Shere Ce- 
refa ; after it, we find this Word ap- 
plied, in the manner there was occaſion 
ro remark before, to the Magiſtrate of 
eyety one of theſe Diſtricts. And even at 


this Day the chief Perſons in each Ty- 


thing are called Bor ſholders, which is a 
Corruption of the Saxon Words Burgh 
Ealder, Headborough, and Tything- 
Man ; which laſt are too well known 
to want Explanation. 

In whatever View our Saxon Anceſtors 
conſider d the Magiſtracy of theſe Divi- 
ſions, whether, according to the modern 
Mode, as an Object of Deſire, or, which 
is more agreeable to the Simplicity of 


be 
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be ſhunn d, yet tis ſure twas confer'd 
by Election; for where all Perſons are 
equal, there can be no other Foundation 
for determining who ſhall receive an 
Honour, or be loaded with a Burden. 

Every one of theſe little Republicks, 74, 7. 
amongſt the other Rights of Sovereignty things had 
they were veſted with, alſo exercis'd a. 
judicial Power within the Precincts of 
their own Territories, and had ſome pub- 
lick Places where the Individuals met to 
derermine any Controverſies amongſt 
their Fellow-Members*. Many of theſe 
are vaniſh'd, and even their very Re- 
membrance is gone. In London and 
ſome other Places they yet ſubſiſt, and 
ate called the Huſtinge, from two Saxon 
Words, Hus and Ting, which ſignify 
the Houſe of Pleas. Theſe Juriſdictions, 
as Lord Che, tho' no Friend to an 
Court but thoſe of Yeſtminſter-Hall, 
aſſerts were original, and not deriy'd out 
of them |. 

All the Saxon Laity may be divided 14e Ranks 
into the Magiſtrates, or thoſe that were 9 
not: Under thoſe we compriſe the Earls, Lay. 
and all choſe Officers they called Gre ves, 
of which ſufficient has been ſaid alrea- 
dy. Theſe are the Perſons who were 


k Fleta, lib. 2. c. 5. 
| 2 Inftit, 327, 
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known by the Names of Thane, Un- 
der-Thane, and Caorl. 

Various are the Opinious of the Learn- 
ed who have wrote concerning Thanes, 
the Enumeration and Examination of 
each Opinion would be too large a Di- 
greſſion. It may ſuffice in this Place ro 
refer to them in the Margin m, and ob- 
ſerve, that the Word is deriv'd from the 
Saxon Seinan, and is conftantly ren- 
der'd Miniſter; only in Dome ſday the 
Word Servientes is often apply'd to 
the ſame Perſons who are there ſtyled 
Thanes and Miniſters; and mention 
is alſo made in that great Record of 
their Offices, as Chamberlain, Hawker, 
and Hunter, which, in the Dialect of 
our Age, is Maſter of the Hawks, and 
Maſter of the Hounds, and many ſuch 
like; and were, in one Word, the ſame 
Perſons and Service that in the Norman 
time were called Tenants by Serjeanty, 
and, if I gueſs right, owe their riſe to 
the following Caule. 

When time had poliſh'd the Anglo- 
Saxons, for this Word does not occur in 
the oldeſt Monuments, many Offices 
that the great landed Proprietors diſ- 
charg'd at firſt in their own Perſons, as 
was uſed in Germany, on the Motives 


m Spelman's Remains, 16. Selden Specileg. ad Ead- 
merum, p. 170, Wilkins voce Thane. 


[ 77 ] 

of Neceſſity ſometimes, Eaſe and Gtati- 
deur more frequently, were by them de- 
yoly'd on others. As in thoſe Days, 
for want of Money, moſt Commerce 
was carried on by Barter, and the Rents 
were paid in Part of the Produce of the 
Soil; ſo for the ſame reaſon was there a 
Neceſlity of finding ſome other Method 
of Retribution, or rewarding Perſons 
for Services, than paying them in Mo- 
ney : Hence aroſe the giving Land in 
lieu of, and recompenſe for, perſonal 
Service. This ſeems to be ſtrongly ſup- 
ported by the Writ of Milliam Rufus; 
n from which one may collect, that Tæiu 
Land paid no Rent, and that conſequent- 
ly the Superior had the Tenants Service 
in lieu of, and recompence for, his Land. 
 Thanes are divided into greater and 
leſſer, only differing in this, that the Two fore 
greater held of the King, and the leſſer fThanes 
of ſome Subject. 

The Caorl was what we expreſs now 
by the Words Boor, Huſbandman, and 9f the 
Farmer; a free Perſon who lived by ma- . 
nuring another Perſon's Land o, at firſt 
probably for Victuals, and after when 
Leaſes became in uſe amongſt the Saxons, 
in return for the Occupation of it, by 

n Brady's Preface, 24. Vid, 2 Inſt. 631. Seld. Ja- 


nus, 93. 
o Spelm. Remains, 14. 


* way 
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way of Rent, deliver'd Part of the Pro- 
duce of the Soil to the Owner. 

The Titles of the Seaxoz Laws men- 
tion various Perſons asLegiflators, which 
for the Reader's better Satisfaction are 
repreſented in the enſuing Table in two 
Columns, the one contains them in 
Saxon, the other in Latin, as render d 
by the learned Dr. #/21kzxs. 


Leges Hlotarij & Eadrici. 


Þloþene j Cadbhie Hlotharius s Ea- 
Lanxpana cyninqar dricus Cantuario- 
are x xon ha æ ha he rum \Reges conſti- 
heona aldohar #p tuerunt leges has, 
Feponhron y rrum guas ipſorum Sent- 
domum þe hyp e- ores ſtatuorant an- 
Tep rægeh: te hec Judicia que 

poftea edicumtur. 


Leges Wihtrædi. 


Pam milderran Mitiſimi Cantu- 
Lyninze Lancpapa ariæ Regis Wihire- 
pihenæde Rixien- di regnantis quinto 
dum he piytan pin- anno regui, indic- 
ena hip yay FF t10ne nona, die ſex- 
nrzudan Febanne 0 Auguſti, in loco 
rexxan dæ qe Au- qui vocatur Berg- 
Furrer. in pane hamſtede, congrega- 
pcope þy hax- tum fuit optimo- 

TE rum 
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de Benghamy dy de. rum procerum Chn- 
deen pæ zeramnad ſlium. Thi erant 
eadiq na Feheacen - Birhtwaldus Bri- 
blic ymcyme Dep tanniæ Archiepi f- 
pzp Biphopald Bne- copus & ante nomi- 
rone-Heahbipcop.”J natur Rex. Noten- 
re znpnemDa Ly- ſis etiam Epiſcopus, 
nin eac 3 no- — omnes Gib 
ace Bircop. mundum vocabant, 
ke Dyba © dignus vir erat. 
pay haden. and papd Et loguebantir om- 
= J chæð. wlc ves Eccleſiaſtict or- 
d ciſucean Dane dirs dignitates u- 
mzFoe anmodlice nanimiter cum po- 

2 hepruman pulo /ib: SubjeF7o. 

Olcyv:- o 

: Pap ba * Ihi optimates illi 
fundon mid Etalpa ommium afſenſu hæt 
qemedum Dar do- fecerunt Judicia, & 
mar. J Landgpana fuſtis Cantuariorim 
pihrum pe apum æc- inſtitutis adjunxe- 
con. pa hir hyp runt, prouti hic in- 
eprefe eh jcpy h. fre ſequitur atque 


Aicitur. 
Leges Inæ. 


Iner Lyninger Inæ Regis Statuta. 
aprernyprpe: Exo Ina Dei gra- 

Ic Ine mid Loder riaOcciduorumò ax- 
Fyye pe xana om Rex, cum con- 
Lymmng. — e- ſilio © cum doffri- 
peahre un 
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þeahre I mid lene na Cenredepatrit 
Lennever miner mei, © Heddæ E- 
Fæden. I Hedder pi ſcopi mei, & Eor- 
miner Birceoper. I kentwolde Epi ſcopi 
Eoncenpolver mi- mei, & cum omni. 
ner Birceopef. I bus mers Senatori- 
mid eallum minum 645, & ſenioribus 
ealdonmannum. I ſapientibus populi 
bam ylder van pi- met, & multa etiam 
Tum minne heode. j ſocietate miniſtro- 
eac mycelne Fe- rum Dei, conſulta- 
omnunʒ̃ Loder bam de ſalute ani- 
eopa. Pap pmea- me noſire, & de 
ende be dzne hæ- fundamento * 3 
o una papla. I be a0ſtri, ut juſtæ Le- 
Sam praþole uner ges, & juſta ſtatu- 
mucer Þ te nybhc t per ditionem no- 
pe. I hyhxe cyne- ram ſlabilita & 
domar. þunh une conſtztuta eſſent, ut 
folc epærdenode. aullus Senator nec 
J zecnymeve pæ- ſubditus noſter poſt 
pon. Þ te næniz hec has noſtras le- 
ealvonmanna. ne uf ges infringeret. 
unde ebeodendna. 
ren hæm pægne 
apenvende þxp une 
domap:. 


Leges Alfredi. 


Dip ryndon Va He funt Leges 
domar be #lxrnevd quas MHlfredus Rex 
fe Ly ning Fecear: conſtituir. Er 
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Et inks. . 


Ic da Ælxned Ly- RE go Alfredus 
ningdO&p coq̃ædepe e x iu unumcolligi 
zezavenod. I appi- G literis cunſignari 
ran het. mane a uſi, multa eorum 
Sapa De une Fone- gue Parentes noſtri 
Fengan heoldon. obſervabant, que 
daga de me licodan. mihi placebant , & 
7] mane qe Sapa De multa eorum que 
me ne licodon ic mihi non placebant 
apeapp mid mina reject cum meo ſa- 
preena Feþeahre. I pienti Conſilio, & 
on obne piran be- alio modo juſſi ob- 
bead To heoldanne:. ſervari. Quoniam 
foam ic ne do- nou audebam tenta- 


de Fedy p xlæcan re meorum (ſtatuto-. 


dana mina apuht rum) aliqua ſerip- 
feala on Fepſux #15 confignare. Por- 
rexxan. Fonpan me ro etiam me latuit 
pxr uncuþ hpzT quid eorum placue- 
der Dæm lician 74 illis, qui nobis 
polde be æ cen ur ſuccederent. Aſt 
pæ on: Ac Da de cum deprehenderim 
ic qemedxe abæn /i, in diebus. Inæ 
oþþe on Iner dæ e cognati mei, vel in 
miner mzzep. oppe Offs Merciorum 
on Oxfam Mypce- Regis, vel in A. 
na Lyningep.. oþþe thelberti, qui pri- 
on Æhelby nhrer.ðe mus Baptiſina ac- 
nes pulluhc on- cepit in natione Au- 

renq G glica, 
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nz on Angel plica, ea quæ mihi 
. Da De 1 „ 3 
puhtepc duhxon. ic tur, exinde collegi, 
Ba hep on qe gade- & f ueglexi. 
node J Da oþpe Ego lfredus Oc- 
poplete:: Ic Da crduorum Saxonum 
Alfxpevd pepr-reax- Rex omnibus mets 
na yning eallum fapientibus hic uſus 
minum picum Sær ſum, & illi dice. 
Zeeopde. J hy Da bant, quod ipſis om- 
cpæ bon. Þ him p; nibus bene placue- 
licode eallum pel To v int ea, ut ob ſerva- 
healvenne:- rentur. 


Foedns lfredi & Guthruni Regum. 


Dip ir Þ xpyþe Hoc eft firdus quod 
Þ Alpe hank Alfredus — © 
73 kyopun Lynng. Gythrun Rex, & 
Jealler Angelcyn- rotius Anglicæ na. 
ner pixan. I eall tionis ſaprentes, & 
reo Sdeod de on omnis gens que in 
de c e beoð Anglia Oriental. 

zecpeven hab- Habitat, ſimul fece- 
bas. 5 mid aþum runt, & jurejuran- 
1 . yon hi do confirmaverunt 
Tyre. I pop heo- pro /eepſes © pro 
pa inan. Fe poi poſterts ſars tam ua. 
Zebonene. qe fon fit quam nondum 
unzebonene. de natis, qui Dei vel 
Loder milvre nec- noſtram miſericor- 
ce, opbe une: diam curant. 
' 8 | 


Leges 
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Leges Eadweardi Regis. 


Et infra. 


Cavpeapo DLyn- Cum Eadweardus 
ing mid hip prcan Rex cum ſapieuti- 
va hi zT Eaxancea- bus ſuis Exonte ef 
vpe pæpon. =— ſet, mquirebant om- 
don ealle hu heona nes quomodo pax 
phy be rene beon eorum melior efſe 
mælrce &c. poſſit, Gc. 


Foedus Eadweardi & Guthruni Regum. 


Dip ryndon ba Hec ſunt jura 
"Han he Xlrned gue Alfredus Rex 
Lyncg J Luþpum s Guthrum Rex 
Lyncs GFecunan:- ſanciverunt. Et hoc 
And Sir ir reo ge- eft Senatus conſul- 
Ron be AL tum, quod Alfre- 

ned Lyning I Lu- dus Rex, & Guth- 
Linn Eyning. Jefe run Rex, & deinde 


Eavpeapd Lyning. Eadweardus Rex 


J Fuþpun Lymng. ©Guthrun Rex ele- 
Zecunon. J Fec- gerunt & ftatue- 
pzvon. da Va En- runt, cum Angli © 

le I Dene do hy- Dani pacem & ami- 
pe. J co heondy- citiam plene ſuſce- 
cipe pullice pen- perunt, & ſapientes 


Fon:. J Da prean etiam qui poſtea 
| S Ve 15 bn PX- erant, fope 8 


con- 
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non. od p un pel- finuo cadem reno- 
dan p yeolpe qeni- vaverunt & bono 
podon. I mid Fode adauxerunt. 
zehyhTon:- 


Leges Xthelſtani. 


Z#þelrcanex Ly- Athelſtani Regis 
ninczer Feneonep. Conſtitutio. 

Ic Æchelrran Ego Athelſtanus 
Lyng mid Feheah- Rex conſilio Wulf- 
ce pulphelmer An- Helmi Archzepiſco- 
cebircop 7 eac min- pz, Saliorum etiam 
na oGena Bircopa Epi ſcoporum meo- 
cyþe dam Fenefan rum præcipio Præ 
To zehpylcene by- poſitis cujuscunque 
F, &c. urbis, &c. 


Et infra. 


Ic Zþelfcan Lyn Ego Athelſtauus 
cyÞ. A habe a e. * quod 
eacrod Þ une inquiſiuerim, quod 
Fs ir pre re- Pax noſira pejus ob. 

ealden Sonne me ſervetur quam mihi 
lypce. oþþe hid zT placet, vel quam 
Irnearcanlea ecpæ - Greatanleæ dictum 
den pæne. J mine erat. Et ſapientes 
pixan peczaþ Þ ic nei dicunt quod hoc 
hid to lange on- nimir diu pertule- 
bonen hæbbe: . Nu rim. Nunc invent 
hæbbe ic epunden cum ſaprentibus qui 
md Excniæ 
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mid þzm prcum Ge Exoniæ mecnum e- 
xT Eaxancear che rant ad Natale 
mid me pxnpon to Chriſti, quod &c. 
middan pinTne. P, 

&c. 


Leges Eadmundi Regis. 


Eadmund Lynin Eadmundus Rex 
qeromnode mycel- congregavit mag- 
ne rynob do Lun- nam ſynodnm in ci- 
den bypiz. on ba vitate Londini, fan- 
halzan Eapcephcon o Paſchal: tempo- 
did. æ be Fe Fob- re, atriuſque tam 
cundpa hava. Fe Eccleſiaſiiciordinis 
ponulbcunopa:Dxp quam politici. Ibi 
pzp Oda. j pulpr- erat Oda & Wulf 
can Ægcebiyceop. ſtan Are hiepi ſcopue 
J mænie odne & multi alii Epi 
Birceopaf. pmea- cops contemplantes 
zenve ymbe heona anime ſue ſalutem, 
ow aned. J Dana & eorum qui illis 

e him unde nhbeod- fubjecti erant. 
de pæ on:. 


OY 


Et infra. 


Fadmund Lynn Eaadmundut Rex 
cyþ callum polce. /jgnzfico omni popu- 
ze ylepum, Fe in- Jo, tam ſenioribus 
zpum. Se on hip uam junioribus, 
anpealde frynd. Þ qui in mea ditione 

10 G 3 finnz 
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non. op j un pel- fiuuo eadem reno- 
van Þ peolfe eni- vaverunt & bono 
podon. j mid ode adauxerunt. 
zehyhTon:- 


Leges thelſtani. 


Z#þelrcanex Ly- Atbelſtani Regis 
nincʒer geneonep. Conſtitut io. 

Ic Æchelrran Ego Athelſtanus 
Lyn mid geheah- Rex conſilio Wulf- 
te pulrhelmer An- Helmi Archiepiſco- 
cebircop ] eac min- i, Galiorum etiam 
na Ooðeha Bircopa Epiſcoporum meo- 
cy pe dam Fenefan rum præcipio Præ- 
To zehpylcene by- poſitis cujuscunque 
ug, &c. urbis, &c. 


Et infra. 


Ic Ehelrran Lyn Ego Athelſlanus 
cyb. 3 habe a e er. * quod 
eacrod p; une inquiſiverim, quod 
50% ir hre e- Pax noſira pejus ob. 

ealden Sonne me ſervetur quam mihi 
lypce. oþþe hit zT placet, del quam 
Lneaxanlea gecpz- Greatanleæ dictum 
den pæpe. I mine erat. Et ſapientes 
prxan peczaþ Þ ic mei dicunt quod hoc 
hid to lane on- nimis diu pertule- 
bonen bebe. Nu rim. Nunc invent 
hæbbe ic Fexunven cum ſapientibus qui 

| mi Exoniæ 
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mid þzxm pixum de Exoniæ mecum e- 
xT Eaxancear dhe rant ad Natale 
mid me pxnon To Chriſti, quod &c. 
middan pinTne. 5, 

&c. 


Leges Eadmundi Regis. 


Eavmund Lynin Eadmundus Rex 
zeromnove mycel- congregavit mag- 
ne rynob do Lun- nam ſynodnum in ci- 
ven byprz. on Da vitate Londini, ſan- 
hal an Ear vxeplicon Fo Paſchali tempo- 
cid. æ be qe Fob- ve, atriuſque tam 
cundna hava. Fe Eccleſiaſiiciordinis 
populbcunopa:Dxp quam politici. Ibi 
pzp Oda. j pulpr- erat Oda & Wulf 
can Ægncebirceop. ſſan Arc hiepi ſcopme 
J mænie oðhe & multi alii Epif- 
Birceopap. pmea- cops contemplantes 
zenve ymbe heona anime ſux ſalutem, 
_ anzd. J Sapa & eorum qui illis 

e him unde beod- fubjecti erant. 
de pæ ion: 


mY 


Er infra. 


Fadmund Lynn Eadmundus Rex 
cyþ callum folce. /jgnzfico omni popu- 
ze ylepum, ze in- Jo, tam ſenioribus 
zpum. Se on hip quam junioribus, 
anpealde xp ynv. þ 

10 


qui in mea ditione 
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ic prmeave mid min- ſunt, mne contempla- 
e ſapien- 

ezoona hada Fe tum meorum conſilio 
æped na. &c. tam Eceleſiaſtici or- 
dinis quam Laici, 


&c. 
Leges Eadgari Regis. 


Dir ir reo Fenzv- Hoc eſt iuſtitutum, 
nyrre. de Cad an quod Eadgarus cum 
Lyng mid hir pi- ſapientum ſuorum 
rena ebeahxe Fe- couſilio inſtituit in 
næd. Lod vo lope. gloriam Dei, © ſibi 
IJ him rylfum do 2 in dignitatem 
cyneycipe. J eallum Regiam, & in uti- 
hir leodycip To litatem omni populo 
DeanF:- ſao. 


Leges #thelredi Regis 


Dir ir da Fenzo- Hoc eft couſilium 
nyrre. de Æbelned quad AHtbelredus 
Lyninp I hip pivan Rex, & ſapientes 
Fe næddon. eallum eus con ſultaverunt 
folc xo ꝑniberbode. ad emendationem 
XT puderxoce on Parts omni populo 
Myycena land zx- Wodſtoci in regione 
den Ænqla lage: Merciorum, ſecun- 

dum Angliæ teges. 


Senatus 


* 
= 


( $7 } 


Senatus conſultum de Monticolis Walliz. 


Pip ir reo Fe- Hoceſt Concilium 
næbdnyrre de An- quod Anglice nati- 
Felcynner piran. nes ſapieutes & 
7] pealhbheode næd- Walliæ Conſiliarii 
bonan be cpox De- inter Mont iicolas 
unre dan ere con: conſlutuerunt. 


Leges Cnuti Regis. 


Dir ir reo Fe- Hoc eſt Confilium 
nædner. de Lnud quod Cuntut Rex, 
Lynung ealler En- totius Augliæ & 
Fla lander Lynin- Danorum & Nor- 
Fe. I Dena Lyning. wegoraum Rex, cum 
J Nophnugen Lyn- ſapientum fuorum 
ing. mið hir pixe- conſilio ſanctvit, in 
na qe heahte e ned. laudem Dei, & fabi 
Love to lope 7 him 2½ſ in ornamentum 
rylxum To cyner- Regium, & ad uri- 
cippe. I polc To litatem Popult ; S 
Deanpe: Jþ pay hoc erat ſacris Na- 
on Dem Fan talibus Domini no- 
mivpincner Tie ſtri I intoniæ. 
on pindancear che: 


The next and laſt thing I ſhall men- Of La- 
tion before I draw any Concluſion from tin name 
what has been offer d to the Reader, — 
are the Terms uſed by our Latin Hiſto- we. . 
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rians, to denote both the Saxon Parlia- 
ments, and the Perſons that compoſed 
them, The firſt is generally expreſſed by 
Conventus Sapientum, which is but a 
meer Tranſlation of the Saxon words, 
the Members it conſiſted of, are deno- 
minated Pyincipes, (of which enough 
has been already ſaid) Proceres, Pri- 
mates and Nobiles, all which Words, 
however they may ſeem in the vulgar 
Acceptation ro exclude the Commons, 
yet on a ſtrict Examination, the con- 
_ will appear a moſt manifeſt Truth. 
or, 


The mean- I. The words Primarii, Primates 
. e and Proceres, are all render'd by the 
Primary, Saxon Gloſſariſt, Teldeſti, Burgh wara, 
—— theſe in our modern Engliſh we call 
bare. Port-Reve, Burſholder and Headbo- 
rough, in ſome Places by a more common 
expreſſion: borrowed from the Norman 
Dialect, Mayors ; and in this Senſe is the 
word Proceres uſed by the Writers of 
other Countries as well as our own; for 
Dufreſue lays it denotes the Chief Ma- 
giſtrates in Cities 4. | 
The mean- 2. That in England, the words No- 
mz LN. biles and Nobilitas were uſed to ſignific 
biless Nuights, (that they were Commoners in 


the preſent Senſe of the Word is agreed) 


2 Dufreſne in hac voce, 


ſeems 
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ſeems clear, becauſe Knight was a Name of 
Dignity ; they are in old Authors ſtyled 
Honourable; in a Record 9 Ed. 1. a 
Knight has the addition of Nobilis: And 
Lordb Cote lays, Nobiles ſunt qui Arma 
Centilitia Anteceſſorum ſuorum pro fer- 
re poſſunt. | 
From theſe Premiſes I conclude, 

1. That the Legifſative Power was The regi- 
not ſolely in the Saxon Kings. This is ie e. 
not only evident from what has been 2% 1e 
already ſaid, but alſo from what we read !y in :he 
in two of our Law Books, v;z Thar 
their Kings were originally veſted with 
that Office by Election, and ſworn to 
be Obedient to, and ſuffer the Law as 
other their aſſociate Leaders, whom one 
of my Authors calls the Kings Compa- 
nions. The other, writipg in the Phraſe 
and Terms uſed in the Latin of his 
Time, ſays, That the Kings Courts, 
which conſiſted of the Earls and Barons, 
and the Law, were both ſuperior to the 
King: But this Point need not be la- 
bour'd; for the very learned Advocate 
for Slavery, Dr. Brady, does not aſſert 
a Legiſlative Power ſolely in the King, 
but in the King and Nobility, excluſive 
of the Commoners. 


Þ Inſtit, 594 & 595. Camb. Brittan. 243. 
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2. From the entrance of the Saxons, 
for ſome Time, they all perſonally aſ- 
ſiſted at the Saxon Parliaments. I don't 
mean every individual Perſon that reſi- 


ded in the Kingdom, but every one of 


thoſe to whom rhe Land was apportion- 
ed; for example, in Kent, where Heu- 
giſi the firſt Saxon King ſettled himſelf, 
it ſeems all the Landholders met to al- 
ſent or diſſent to the making Laws. 
Tho' this Suppoſition ſeems clear from 
the firſt Propoſition we laid down above, 
yet for the better evincing an Rothe. 
fis ſo different from the Uſages of our 
preſent Time, I would further offer to 
the Reader's Conſideration the following 
Obſervations. | | | 

1. Our Saxon Anceſtors, in their own 
Country, did all perſonally meet for the 
enacting Laws in the manner we have 
related above; and every Circumſtance 
of the Time conſider'd, it cannot well be 
doubted, but that they did here as their 


kindred Nations did elſewhere Practiſe 


at firſt, and for ſome time retain the 
Uſages they were bred in and accuſtom- 
ed to in their native Country. 
2. That by the Feudal Law, in its pri- 
mitive Inſtitution, all Landholders were 
obliged to attend at the Feudal Courts; 
becauſe all the Land was parted amongſt 
the Conquerors, who had a Right to 
FH / | glye 
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give their Aſſent or Diſſent to any Laws 
or Orders there propoſed; whence we 
et retain the Expreſſion of a Conven- 
tion of the Eſtates. 

3. Why might not all the Landhol- 
ders in Kent, when that Province was 
ſtyled a Kingdom, as well meet on ſo 
great ſo important an Occaſion as the 
making of Laws or giving Judgments as 
they did afterwards, when it became an 
Earldom; and yet in ſtrictneſs are obli- 
ged and by intendment of Law all do 
meet at the Sheriffs Turn and County 
Court for Buſineſs of a like but inferior 
Nature. 

4. Theſe Meetings were in open 
places, which were capable of receiving 
a much greater number of People than 
came to them, becauſe, as has been al- 
ready obſerved, there were no minute 
Frecholders in thoſe early Days. 

5. That the Land being divided a- 
on the Conquerors, who were an- 
tecedent to their Conqueſt, a voluntary 
Society, no Perſon that was not a Mem- 
ber of it, and conſequently had not Land, 
could have any Voice in impoſing the 
Laws on them who were the abſolute 
Proprietors of the Soyle.; therefore the 
Cort or Husbandman was no Member 
of the Witena Gemot. 


6. Every 
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6. Every Thane being Tenant by Ser- 
jeanty, which was, as is already obſer- 
ved, only poſſeſſing Lands in recom- 
pence for his Service, and in lieu of Wa. 
ges, he was no more than part of the 
Family of one that was a Member, or 
ſucceeded to one that was a Part of that 
Voluntary Society which firſt conquer'd 
the Kingdom, and therefore could have 
no Voice in the impoſing Laws on a 
Society, of which he was no Member, 
but only a Servant to one who was. 

Aſier- Tho' the 3 ever retain'd theit 
wards of native Right of being govern'd b 

— Laws 3 by e yet wh 

frates in the Exerciſe of the Legiſlative Power, 

7%, in the Perſon of every ſingle Body na- 

4 tural, from their Remoteneſs and Num- 

ber, became impoſſible, ſome Change 

was neceſſary in the Exterior Forms 

and Appearances in order to 8 a 
Common-wealth on the ſame Principles 

*rwas firſt form'd and eſtabliſhed ; and 

as the whole Kingdom was divided into 

feyeral little Aſſociations, as I appre- 

hend, ſome Perſon out of _ Tything 

or Burrough, the Reader will recolled; 

that *tis already proved they were co- 
5 Terms, came to the Witena 

emot to take care of the Concerns and 

Intereſt of the Society to which he be- 


long'd. For 
+ ; 1. The 
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1. The Aſſembly of the Saxon Le- 
giſlature, when they conſiſted of a ſe- 
fect Sett of Perſons, were called Wite- 
na Gemot, or, an Aſſembly of wiſe 
Men; whence we ſeem to have derived 
the now well known Expreſſion of the 
Wiſdom of the Nation to denominate 
the Parliament. 

2. It is certain from the Title of the 
Saxon Laws, that the Earls, Biſhops and 
Abbots were Members of the Vitena Ge- 
mot, or Saxon Parliaments, and alſo others 
denoted in the Saxon Language by the 
Word Wita; that the Earls, Biſhops and 
Abbots were the preſiding Judges in the 
ſeveral Communities — Eccleſiaſtical 
and Civil that the People were original- 
ly diſtributed into, is not doubted, and 
that by the Word Wita we are to un- 
derſtand the preſiding Judges of the 
Communities they were afterwards di- 
vided into, is, I think, already proved; 
whence, it ſeems, we may conclude, 
that the Saxon Mitena Gemot conſiſted 
of the Perſons who preſided in each 
Community, and 'twas but a natural De- 
volution when the Exerciſe of the Le- 
giſlative Power became impracticable in 
the Perſon of every Individual, that it 
ſhould veſt in every Body Politick, and 
that the Perſon to whom each Commu- 
nity had by their own free * 
the 
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the Precedency amongſt themſelves, 
ſhould be the Delegate, or, as we now 
hraſe it, the Repreſentative of the Reſt 
ence, I think, tis clear, that the Com. 
mons, as now underftood, were ever 
Parr of the Legiſlature; becauſe, though 
perhaps the Earls might not be Elective, 
or annual Officers, after the Diſſolution 
of the . as they were before, 
yet after its Diſſolution the Graves of 
the Hundreds or Tythings, who were 
Elective, being Members of the Saxon 
Witena Gemot, the Commons remain'd 
a Couſtituent Part of the Saxon Legi. 

flature. 

Tho' the Propoſitions here advanced 
are only ſupported by Facts that occur 
in the Monuments of the Saxon Times, 
yet many Uſages whoſe Origin we know 
not, but meet with ſubſequent to the 
Norman Conqueſt, might be offer'd to 
the Reader; ſome of which being pal. 
pably derived, and others being con- 
formable to, or connected with what 
has been already advanced, would both 
illuſtrate and confirm the Hypotheſis 
that is here offer'd to his Conſideration; 
bur as the Conſtitution of the Legifla- 
ture in that Period of Time, will be the 
Subject of the enſuing Chapter, the Rea. 
der will find them there, and, I hope, 

particu- 
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f particularly obſerve, how well the Hy- 
v potheſes we propoſe of both Times, 
. ſuir and tally with one another, that 
„ being the ſtrongeſt Proof that can poſſi- 
r bly be produced of the Truth of both. 


„ eee eee 
of C HAP. 


„ Of the Parliameuts after the Con- 
queſt. 


N the Period of Time, which by the of . 
Courſe of this Eſſay is to be the C 


rors Po- 
wer, 


ſubject of this Chapter, our enquiry into 

the Conſtitution of the Legiſlature would 

be moſt idle and vain, if the Doctrine 
of thoſe Authors who aſſert an abſolute 
Right of Conqueſt in Milliam I. is not 
frl confured. The Arguments that have 
been offered by thoſe who have endea- 
voured to debaſe our Conſtitution, and 
ſink us even lower than the brutal Part 
of the Creation, (for to reduce reaſona- 
ble Creatures to Slavery, it being con- 
trary to their Nature, is doing ſo, and 
loading them with an intolerable Burthen) 
have, many of them, been fully anſwe- 
red by their Antagoniſts : Nor is it my 
| purpoſe 
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urpoſe to tranſcribe any thing the 

fave offer d Facts from Hiſtory an 
Records are fully produced in their 
Works; but if I may be allow'd to uſe 
a Logical Diſtinction, I would obſerve, 
that though the Arguments a Poſteriori, 
which prove William IJ. did not exerciſe 
Env tha: à deſpotick Power, have been with great 
i % be Diligence and Reading put together; yet 
judzed of: the Arguments a Priori, which prove 
he had no right to ſuch Power, have 
paſſed with little Regard or Notice, tho' 
in my Apprehenſion the cleareſt and 
moſt cogent : For the Queſtion is not 
whether William the Conqueror did do 
arbitrary Acts; but whether he had a 
Right to do them? therefore to decide 
the preſent Queſtion, we are not to ſeek 
for Inſtances, or reaſon from any Acts 
of Power he exerciſed, but to fee whe- 
ther he had any, and what right to ſuch 
Power; and if it can be proyed he had 
none, thoſe Inſtances may be allow'd to 
prove him a Tyrant, but not that Poſi- 
tion they are uſed to maintain; and 
therefore notwithſtanding ſuch inſtances 
the Right of the People ſubſiſted, and 
however invaded by him, might lawful- 
ly be recovered, and exerciſed when- 
ever they could find means to ger the 
Power of ſo doing; for no Preſcription 
can be from illegal Acts, or againſt Li- 
1 berty. 
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berty. For the clearing this Point, I 
will firſt ſtate from Grotius and Puf- 
fendorf, when any, and what Right is 
acquired by War. 240, I ſhall ſhew 
that according to the Rules laid down 
by thoſe admitable Authors, the Con- 
queror (to ſpeak in the vulgar Phraſe) 
had no Right by Conqueſt over the ge- 
nerality of the Engliſh Nation. z aq, 
Since, ſubſequent to the Norman Inva- 
ſion, we were in ſome, though in a 
much leſs degree, than is generally ſup- 
poſed, a mixed People, and a late Au- 
thor has thought fit to call the Succeſſors 
of the Norman Chiefs, who aſſiſted the 
Conqueror in his Expedition, (on a pre- 
vious Promiſe of partaking what was 
got) for aſſerting their Rights, incorri- 
gible Rebels<: That the Conqueror nei- 


ther before nor after the acquiring this 


Kingdom had any abfolute Power over 
them, even no more than the Emperor 
has over the Sovereign Princes in Ger- 
many. 


Nations, who have no common Supe- The cauſe 


rior, being in a ſtate of Nature, when they 
have any Difference that they cannot 
ſettle in an amicable Way, have uſually 
recourſe to Force, which like our diſu- 
ſed Tryal by Battle amongſt private Per- 


© Bray in his Piefaceito his Hiſtory. 
; H ſons, 


of Wars. 
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ſons, (originally practiſed where the 
common Superior, by reaſon of want 
of Evidence, would not determine, ſo 
left them, as to that Controverſy, in 4 
perfect ſtate of Nature) is an appeal to 
the great Superior of Mankind, and ma- 
ker of the World, to determine the Right: 
And as Providence (whoſe Ways are un- 
ſearchable) ſuffers ſometimes the Unjuſt 
to prevail, this laſt Method is not to be 
taken without juſt Cauſe, that is, unleſs 
an Injury be done, and all peaceful Ap- 
plications prove vain: So in every War 
one Party is moſt certainly a Wrong: doer. 
Now according to the Juſtneſs of the 
Cauſe do the Rules of the Law of Na- 


ture and Nations determine the Right 


of the Victor: For if he had not Juſtice 
of his ſide, when he began the War, or 
proſecuted it after tender of amends, he 
is a Wrong-doer, and acquires no new 
Right by Succeſs, but thereby not only 
gives all Mankind a Right, but even 
makes it their Duty, to reſtrain him. 
But if the Cauſe of War be juſt, though 
the Vidor obtains a new Right, yet the 
Extent of this is not, I think, well ſet- 


tled; that which is. beyond all doubt is, 


that in Juſtice he may take full Satis- 
faction for the Injury done by him that 
occaſioned the War, and for every indi- 
vidual Hurt or Inconvenience that flow- 


[ ed 


| F336) 
ed naturally or caſually from it', and 
we may go ſo far as to ſay, that ſome 
Puniſhment may be juſtly inflicted on 
the Wrong-docr; but to ſay as ſome do, 
that an 2 — Property in the Lives 
and Fortunes of the vanquiſh'd is, by 
Succeſs, veſted in the Conqueror, is a 
Doctrine, as I conceive, inconſiſtent 
with Humanity and Reaſon : But we 
need not here diſcuſs that Point, becauſe 
if that cruel Poſition were true, yet it 


cannot be applied to the Cafe in Que- 
ſtion. For, 


e 1. The Normans and Engliſh 


| had no The Nor- 
: nh mans and 
I fort of difference, Pay 


but had lived not on- Engliq, 


t ly in a peaceable, but even a friendly Friend. 
Manner, with ſo frequent, ſo familiar 

r an Intercourſe, that 'tis ſuppos d (they 

ic being, long after our Saxon Anceſtors 
come from an unpoliſh'd Part of the 

y Globe) our Edward the Confeſſor di- 

n Frected them in the forming, or poliſhing 

m. Ftheir Laws and from them learn'd and 

zh introduced into this Iſle the manner of 

ne Flealing Deeds, which yet continues a- 

et- mongſt us. | | | 
15, | 2. The Norman Duke's pretence of The con- 
15- coming, was a fuppos'd Title; therefore 1/7” 
hat s War was not waged againſt the Peo- ;, J. 
di- Ale but the Perſon in Poſſeſſion, conſe- 

* quently againſt Harold only, a late learn- 

e | 
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ed Author f had reaſon to ſay that the 
Conqueſt that was made was made over 
Harold, and not the Nation: And the 
Conqueror himſelf underſtood the Quar- 
rel to be ſo, and therefore offer'd to de- 
cide it by ſingle Combates. 

3. William Duke of Normandy when 
he came into England ſeem'd to have 
conſider'd War in the ſame light as tis 
ſtated above, vi of an Appeal to the ſu- 
roms Judge, and to have claim'd this 

ingdom as his Right by Inheritance, or 
Donation : That his Pretences to it by 
either or both theſe Ways were ill groun- 
ded is moſt certain, but that the ſame 
were then dubious is not leſs ſo; and con- 
ſidering the Rudeneſs of that and the 
ſucceeding Ages, 'tis no wonder this was 
ſo little underſtood ; however che Crown 
he claim'd as legally due to him : Now 
whether we take the Norman Duke's Ti- 
tle by Blood or Donation, clear ir is that 
he could have no more extenſive Power 
over thoſe who did not make themſelves 
Wrong-doers by oppoſing him, (ſuppo- 
ſing that could make them ſo; ) than the 
Perſon he claim'd under had, and what 
that was is ſufficiently explain'd in the 
preceding Chapter. 


f Hale's Hiſtory of the Law. 
5 Brady and Tyrrell's Hiſtory in the Life of Hs 
rold, 
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As the Conqueror's getting the Dia- The Con- 
dem of this Realm gave him no Right %%% 
to deſpotick Power over the Saxons, fo eve: the 
neither had he any over his own victo- Normans: 
rious Army. To ſtate this matter ful- 
ly we muſt take a ſhort View of the 

orman Sertlement in France. 

Rollo, Duke William's Anceſtor, was & the 
the Leader of a Confederate Army con- nen, 
ſiſting of Danes, Norwegians and in France. 
Sweeds, (for all theſe People are deno- 
ted in Hiſtorians by the general Name 
of Norman.) He himſelf was a Dane; 


and as theſe People were not born ſub- 


ject to one Prince, conſequently Rollo 


could have no pretence, much leſs a 
Right, to any Power over at leaſt two 
parts of them, but what was derived 
from their own free conſent. They con- 
quer'd Neuſtria, and from themſelves 
call'd it Normandy. 
The Land was divided amongſt the 
Conquerors, and Laws enacted for the 
well ordering their new State, by the 
conſent of the other h Chiefs and Supe- 
riors, and not by Rollos own ſingle Po- 
wer. Rollo's legitimate Line failing in Duke 
William's Father, he by conſent of the 


8 Grotii proleg. ad Hiſt. Got. 11, exc. Mezeray ad 
Annum, 889. 
> Benage Coutume de Normand. p. 2. Cc. 


H 3 Barons 


-> 
— —— — . — 8 


The Con- 
querors 
Army 
how com- 


Pos d. 


102 


Barons was elected to ſucceed him, and 
conſequently could have no Right either 
to the Dukedom, or any Power but 
what was voluntarily confer'd on him : 
As all his Subjects were ſo by their Feu- 
dal Tenures (the Extent of rhat Power 
is ſtared aboye;) were there no other 
Evidence that the Conqueror's Army 
was compos'd of an Aſſociation entred 
into by the free Will of the unired Lea- 
ders, it ought to be believed ; but we 
have an expreſs Teſtimony of this Fact; 
for we read, That when Duke Milli am 
deſired a Supply of the Norman Barons 


for aſſerting his Claim to the Crown of 


England, they told him, “ That the 
« Normans were not bound by their 
« Allegiance to ſerve in foreign Wars, 
«© and no Conſiderations could bring 
« them to raiſe a Supply, though Wil- 
« liam Fitzosbert, a Man generally be- 
“ lov'd, both by Duke and People, pro- 
* moted it with the utmoſt Zeal, and 
eto encourage others, engaged to build 
ce forty Ships at his own Charge for the 
“Service of the War. 

*The Duke finding himſelf diſap- 
pointed in this publick Way, tries other 
« Methods, and ſending for the Weal- 
e thieſt of them One by One, ſpeaks 
them fair, and deſires that each would 
contribute ſomething towards the War. 
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« This drove them to a ſort of Emula- 
tion who ſhould be moſt zealous in 
« the Aſſiſtance of his Prince, and made 
them promile largely, and an Account 
& being taken of the Contributions, a 
“ Sum beyond expectation was raiſed in 
* an Inſtant: Matters being carried thus 
« far, he ſolicits his neighbouring Princes 
“ for Aid, the Earls of Aujou, Poictu, 
* Mayne and Bulloigne, upon this En- 
ce couragement, that they ſhould have a 
« Share of the Lands in England i.” 
Thus one Author, in an undeter- 
mined manner, repreſents the Norman 
Barons voluntarily aiding Duke Willi- 
am; but from another we learn they did 
not all do it, for one of the principal Nor- 
mans, notwithſtanding al the Duke's 
plain and artful Methods, perſiſted in 
his Refuſal, and gave much better and 
honeſter Reaſons for ſo doing than the 
other could for aſking it *. From theie 
Authors it ſeems clear, eſpeciallv if the 
Conqueror's Army were not paid, and 
that they were not is highly probable, 
that he and his aſſociated Chiefs were, 
if I may uſe the Expreſſion, Partners in 
the Profit and Loſs of his Expedition : 
That this was the Senſe of his Compa- 


i Camb. Brittan. 211. vide the Anon, Hiſtory at 
the End of Tayler of Gavelkind, cc. 
Daniel 34 & 68. 
H 4 nions, 
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pions, and their Poſterity, is certain; I 


nor is it leſs ſo that this was not gainfaid 
by his Succeſſors; for Earl Warren when 
his Title to the immenſe Eſtate that was 
given to his Anceſtors by the Conqueror 
was queſtioned, and that too by one of 


the moſt powerful Kings that ever filled 


the Enghſh Throne, produced an old 
Sword, and unſheathing it ſaid, Behold, 
my Lords, here is my Warrant, my An- 
ceſtors coming into this Land with Wil. 
liam the Baſtard, did obtain their Lands 
by the Sword, and I am reſolved with 
the Sword to defend them againſt whom- 
ſoever ſhall endeavour to diſpoſſeſs me; 
for that King did not himſelf conquer 
the Land and ſubdue it, but our Proge- 
nitors were Sharers and Aſſiſtants there- 
in l. That the Conqueror had no deſpo- 
tick Power over his Army when he land- 
ed, may be inferr'd from what's already 
ſaid; that the Acquiſition of this King- 
dom by their means could give him none 
is obvious, as it ſeems clear, that they 
would not have been content in return 
for the gaining a Victory for their Gene- 
ral at the hazard of their Liyes, to be de- 
baſed from Freedom to Slavery; that is, 
from the moſt happy and glorious State 


Blunts Tenures, p.g. Tyrill's Hiſt, to 3 Vol. 
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of human Nature, to the moſt vile and ab- 
ject, I would ſay miſerable too, if People 
who can prefer Life withBondage to Death, 
could merit any degree of Compaſſion. 

Before I cloſe this Enquiry into the Ex- Tue 05- 
tent of the Conqueror's lawful and right- — 4 
ful Power, I ſhall anſwer two Arguments 
that have been uſed to aſſert his Title ro 
arbitrary Dominion, though one of them 
from its own Weight merits no Conſide- 
ration; yet being urged by ſo great a Man 
asdalmaſins, — not ſo fully anſwer d by 
Milton as it ought, muſt not paſs un- no- 
ted; the Argument I mean is the uſual 
addition of Dei Gratia to the Titles of ge 
our Kings. See then its Origin as it's re- Gratis. 
lated by a Monk and a Frenchman, Cir- 
cumſtances that will clear the Author from 
any imputation of Partiality to the Liber- 
ty of Mankind; the Perſon I mean is the 
learned and honeſt Father Mabillionn, who 
tells us, That the firſt King of France, 

(and he was the firſt Prince in Europe al- 
ſo) that uſed that Title, was Pepin, and 
that he aſſumed it becauſe he came to the 
Crown by extraordinary Means: Now the 
Truth is, Pepin uſurped the Crown of 
France, and had no other Title bur 
Force. Such was the firſt King who ſo 
ſtyled himſelf, and ſuch was the Motive 

h De te deplomatica, | | 

ro 
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to it; ſince that Time it has been the Ad. 

dition of the Dukes of Venice o Lan- 

franc, Archbiſhop of Canterbury in the 
Conqueror's Time, uſed this Addition in 
writing of himſelf, and others did it when 

they addreſſed themſelves to him; in King 
Stephen, or Henry II Time the Biſhop 

of Wincheſter ſo ſtyled himfelf: And even 

ſince the Reſtoration in the Writ by which 

that truly great and good Man Dr. Juxon 

(who after having filled the higheſt Station 
in the State with ſingular Reputation had 

been advanced to the See of Canterbury) 
is ſummoned to Parliament, he's ſty led Dei 

Gratia Archiepiſcopus Cantuar ien ſis p. 

The Con» The other Argument is indeed more ſpe- 
queror5 cious, but on due Conſideration 'twill be 
n no found as inconcluſive; 'tis this, On the 
« milzary Conqueſt (ſay the Patrons of Tyranny) |} * 
ww the Government was a ſort of military Go- b 
vernment, the military Tenants compo- || © 
ſed, and were in effect a Standing Army. || © 
Though the general Obſervations which 14 
were made in the firſt Chapter on all the } 
European Governments, which need not | 
be here repeated, ſeem ſufficient toanſwer || bi 
this; yet, for the clearing ſo material a 181 
Point, let it be further obſerved how many cl 
of the Individualsthat compoſed the Army I} 
were immediately under the Conqueror's 


* Eadmerus, p. 1: & 36. Madox Formulare in 
the Specimen of Hands. 
P Petty Of Parliaments, p. L82. 
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Command; and 'twill be found, that not 


one in fifteen, if I ſaid, not one in thirty 
were ſo, I believe I ſhould not exceed: 
Again, every one of the military Te- 
nants were the Proprietors of much the 


major Part of the whole Kingdom, and 


attended in the Army to perform their 
military Service, by Virtue of their 
Knights Fees; now every Knight's Fee, 
at the loweſt Eſtimation, is ſuppoſed to 
be 20 per Aunnumn; that Sum two 
Hundred Years ago, as has been prov'd 


by the late Lord Biſhop of EH, was 


equivalent to 1404. To enter into all 
the Proofs that might be given, of its 
Proportion to much greater Sums in 


the Conqueror's Time, would be devi- 


ating too far from our preſent Purpoſe, 
and is the leſs neceſſary, becauſe none 
but an utter Stranger to the Antiquities 
of his own Country, and indeed to 


thoſe of others, can doubt that 204. 


at the Conqueſt was equivalent to 3004. 
nay, I truly believe 500 / per Annum, 
that is, the Land that would then yield 
but 20 4 would now produce the other 
greater Sum, and 204. would then pur- 
chaſe as much Corn, or other Neceſſa- 
ries of Life, as the biggeſt of the other 


2 2 [nſtit, 596, Stat, de Militibus, Camb. Brit, 2.56, 6. 
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Sums would now: View then the Con- 
queror in his military Coperitys and at 
the Head of his Army, or to ſpeak pro- 
perly, of the Militia, and the Propor- 
tion betwixt the Number of his Vaſſals, 
and thoſe of the Peers conſider'd, he 
will appear no more abſolute oyer the 
Peers in the Field than in the Palace : 
Again, conſider, that theſe military Per- 
ſons were Gentlemen of great Eſtates, 
ſuch ar leaſt, as are at preſent deem'd a 
ſufficient Qualification ro ſerve in Par- 
liament for any City or Borough : Now 
theſe undeniable Truths are put toge- 
ther, can the moſt bigotted — of 
Arbitrary Power believe ſuch an Arm 
would be the wretched, and abject In- 
ſtruments of the Conqueror's Tyranny, 
and their Oppreſſion? 

From ſtating what Power the Con- 
queror could legally exerciſe, 'tis a na- 
tural Tranſition to enquire into what 
he did exert, by which a Scene very 
different from what ſome may imagine 
would be diſcloſed; but the Conſidera- 
tion thereof in this Place muſt be de- 
termined by the Subject of this Eſſay, 
and therefore the Members of the Le- 
giſlature being ſo by Virtue of their 
Tenures, our preſent Diſcourſe of the 
Conqueror's Actions muſt be reſtrained 
to this Point. 

The 
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t The Saxons and Normans uſed very How the 
7 different Means in their Settlements, the % Nor- 
a former deſtroy'd the People, and poſ- man Ser- 
ſeſſed themſelves of the whole Land; e 


the latter had no ſuch Deſign, nor in- — 

> | deed Power ſufficient to execute it: And 

: | as the Conqueror himlelf only claimed 

. Power, and that too by Title, his Con- 

k federates had the like Views; ſo all theſe 

1 Invaders purpoſed the ruling, and not 

; deſtroying the former Inhabirants : The 1 

7 Conqueror aſſumed the regal State as l 

; his own by Right, and the Demeſnes | 

f of the Crown as thereunto annexed; f 

7 having ſeized both, he treated all the i 
Engliſh that oppoſed his Acceſſion to | 


b the Crown as Rebels, and diſpoſſeſſed ll 
them of their Lands which were diſtri- {ll 
buted amongſt his own Confederates, 1 

with this remarkable Difference from 

- what was done by the Saxons, that theſe 

7 extirpating the Hritaius, gave their 
Chiefs, for himſelf and his Followers, 
one entire Diſtrict, whereas no Perſons 

on the Conqueſt being diſpoſſeſſed, but 

| ſuch who, by their oppoſing the Con- 
| queror, and according to the known 
Rules of the Feudal Law, ſuppoſing the 

| ſo. doing was unlawful, forfeited their 
antient Right, in conſequence thereof 

moſt of — Conqueror's confederated 

| Chiefs had Lands aſſigned them, that 


were 
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were oft not only disjoin'd from one 
another, but alſo ſometimes in different 
Counties of the Realm. The neutral 
Engliſh, though they fared better, yer 
did they alſo in ſome Degree feel the 
Effect of the Normans Love of Power. 
In the Rural Tythings (ſo for want of 
a berter Word, I take the Libetty to 
term thoſe that did not conſiſt of tradin 
Perſons, as I ſhall hereafter theſe rrading 
ones) were placed Norman Chiefs, and 
for ought I can find, every Norman ſo 
conſtituted Chief of the Rural Tythings, 
as he ſucceeded to the Saxon Gerefa's, 
he did alſo poſſeſs the ſame, and no 
greater Preheminence than they did; 

| lave only that this Superiority was firſt 

in them made hereditary : For, had it 
continued, as in the Saxon Times elec- 

tive, the Bulk of the Electors being 

Origin of Saxons, no Norman could have been 
Barons preferred: Theſe Chiefs, by Norman 
and S<ig- Appellations, were called Barons and 
2-4 Ho. Seigneurs, more contractedly, Sires, and 
nours. their Eſtates Baronies, or Honours. 
That an Honour conſiſts of many Ma- 


nors, even in the preſent Senſe is agreed, 


tho' of what Number none have con- 
jectur'd, much leſs defin'd. If what has 


been offer'd concerning theſe Tythings 
is received for Truth, we may deter- 


minc it to haye conſiſted of at leaſt ren 
Manors, 


Ea 


Manors, becauſe every Tything conſiſted 

of ſo many; and every Tythiog, when 

the Superiority became hereditary, con- 
ſtirured one Barony, or Honour. The 
trading T'ythings generally continued in 7c Tra- 
the ſame Stare they were in before, dg Par 
which I do not attribute to any pecu- «hay 
liar Kindneſs the Normans had to them, their for 
but rather, to the Contempt a rough »# 74. 
and martial People had of manual Oc- 
cupations, and all Things out of the 
Compaſs of their own Knowledge: 
Whatever was the Caule, ſure it is, that 
generally, if not univerſally, they were 
left in their original State, andremain'd fo, 

many little Common-wealths retaining, 

as ſome yet do the Saxon Officers, with 

their axon Names, Courts, and even the 
Saxon Denominations of Boroughs, to 
diſtinguiſh themſelves by. Thus did the 
original Equality, ſo conſpicuous in the 
Saxon Eſtabliſhment; which before the 
Conqueſt was univerſally diffuſed thro? 

the whole Kingdom, become confined 

to the Boroughs where it yet ſubſiſts. 

The Conqueror's Title being diſputed, 1e Ef- 
Prudence induced him and his Confe- en 
derates to have an Eye to the ſecuring —— 
their new Acqueſts; and the Regulation 
of Tenures in Nor mandy and France. 
whence they came, naturally derermin'd 
them to the reducing this Kingdom, to 

| as 
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as great a Conformity as they could to 
the Uſages of thoſe Countries: Hence 
aroſe tlie regulating what Number of 
Soldiers the Norman Chiefs, or the old 
Engliſh that were continued in their 
Poſleſſions, or advanced to Power, ſhould 
bring into Field; and alſo the ſubjecting 
the Eccleſiaſticks themſelves to the like 
Duty. Thus were all the fiogle imme. 
diate Tenants of the Crown. one only 
excepted, bound to do military Service, 
in caſe of an Invaſion or Rebellion, 
the trading ones; where the whole Com- 
munity held of the Crown, being by 
the Occupation of their Members unapt 
for Arms, and qualified ro contribute 


of Feefarm jn their Purſes were at the ſame Time 


Kents, 


Of Grand 


(if I gueſs rightly) obliged to pay a 
certain annual Sum towards the Support 
of the Government, which I conceive 
to be the ſame we read of ſoon after 
the Conqueſt, under the Appellation 
of a Fee-farm Rent. 

Beſides theſe Tenures viſibly founded 


Ser/eary. on the Saxon Conſtitution, there was 


one which, in Deference to the Senſe 


of others, rather than for want of Foot- 
ſteps of it in the Saxon Times, I omit- 


ted to mention before; the Tenure I 
mean is Grand Serjeanty, for Petit is 
not here conſider'd, becauſe, however, 
the Lord Coke's Diviſion of Serjeanty 

may 
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may be applicable to our Law, as un- 
derſtood when he wrote; yet ſurely 
'twas otherwiſe in the Time we now 
diſcourſe of: I take the Thing then to 
have ſtood thus; where the Service was 
of a publick Nature, twas, I conceive, 
called 
vate Nature, Petit Serjeanty: Thus, if 
Land were given for the Service of 
Steward, Conſtable, Chamberlain, or 
Marſhal of England, ſuch Gift and 
Service created a Grand Serjeanty ; but 
if for Service of Steward of the Houſ- 
hold, Maſter of the Horſe, or Cham- 
berlain of the Houſhold, theſe reſpect- 
ing only the Perſon of the King, and 
not the Publick ; ſuch Services as they 
created no Tenure of the Publick, 1o 
did they, as I conceive, make only a 
Tenure by Petit Serjeanty. 

The Army the Conqueror brought 


with him was too weak to keep the 


Engliſh in an unwilling Obedience, and 
yet much leſs able to do ſo, when many 
of them returned a Year after the In- 
vaſion to their native France; hence 
the Conqueror probably ſenſible, that 
it could not be the Intereſt of the Mi- 
nority to keep x. Diſtinctions, acted on 


a View of conſolidating both the Eng- 


liſh and French into one People, and 
for this Purpoſe introduced here Ward- 
I ſhips 


Grand Serjeanty, where of a pri- 
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ſhips and Marriages. On the ſame Mo- 

tive 'tis highly probable, he did not ſub- 

vert, or diſſolve the Saxon Government, 

but adapted the Rewards of his Fellow- 
Adventurers to their Conſtitution, and 
Farls lefs left the Saxon Earls, as in their Inſtitu- 
” wee tion officiary, and the Counties under 
1 7%“ their Adminiſtration.; but undermined 
County. the Power he could not ſafely deſtroy, 


by diſmembring the Barons Eſtates in a 


manner from the Counties, and making 


them recognile no Superiour but the 
Crown. | 

Diſtribu- The Conqueror gave Part of the 

tion of the Land that he retain'd to himſelf, under 

_ the Reſeryation of milirary Service, to 

der vari- his own immediate Followers; ſo did 

bis Confederates, who, holding their 

een Lands by the Service of a determined 

Number of Soldiers, enfeoffed their own 

immediate Followers with ſome Portions 

of what was aſſigned to them for their 

Share, under Reſervation of ſuch Ser- 

vice. Theſe Lands ſo given were called 

Knights Fees, and *tis highly probable, 

that the Conqueror and his Aſſociates 

did compel many of the old Engli/h 

to hold their antient Poſſeſſions by the 

ſame Tenure, the Number of them ex- 

ceeding ſixty Thouſand. As they all 


agreed in the creating Knights Fees, ſo 


did they in one uniform manner divide, 


6 or 
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dr which I think more probable, con- 


tinue the Diviſion of the Reſidue of 


their Poſſeſſions in the ſame manner as 
the Saxons had uſed; tome Part the 


retain'd in their own Hands, other Part 


was allotted to Huſbandmen, in licn of 


Hire, for as narrow as their Commerce 


was, they had not Money enough to 


anſwer its Occaſions. Theſe were to 


till and manure ſuch Portions as they 


'retain'd in their own Hands, and were 


called Tenants in Soccage; a Word 
which ſignifies the Service of the 
Plough, and properly were they ſo 
termed, ſince 'till Henry the IId's n time 
they actually performed that Service; 
then indeed Money became more plen- 
tiful : And as the Reaſon for the Inſti- 
tution of that Service was thereby gone, 
the Service itſelf vaniſned, and in lieu 
of it thoſe Tenants have ever ſince 
— a Rent; the Reſidue was either 
eft to the Occupation of the Bondmen, 
or lying neglected, was called the 
Waſte “. | 

All the forementioned Tenures ſub— 
ſiſted 'till rhe rwelſth Year of King 


Charles IId. at which time the military 


Tenures were aboliſned; the Soccage 


n Hale of Sheriffs Accounts. p. 14. 
* Baton's Elements of the Law, 30. 


I z Tenure 


s 

Tenure yet ſubſiſts, and ſo does the 
Bondmens, whoſe Succeſſors are the 
Copy-holders: And though Time has 
dealt very favourably with them in all 
other Reſpects, they yet retain one 
Mark of their original Servitude; for 
as of old, Bondmen were not reckoned 
Members of the Common: wealth, but 
Part and Parcel of their Owners Sub- 
ſtance, ſo were they therefore originally 
excluded from any Share in the Legil- 
lature, and their Succeſſors ſtill continue 
without any Right, to vote at Elections, 

by Virtue of their Copy-holds. 
Two Sorts From this Account of Tenures 'tis 
lena obvious that the Conqueror, to ſpeak 
che, in the vulgar Phraſe, had two Sorts of 
immediate Tenants, vg. thoſe that held 
of him as chief of ſome Seignory, who 
were his particular Followers at the 
time of his Inyaſion; the Service of 
thoſe was annex'd, or, as we phrale 
it in the Law, Regardant to ſome 
2 Seignory, and paſſed at 
eaſt laterly by the Grant thereof to 
any Subject; the other Sort of Tenants 
are thoſe who held of him as Chief of 
the great Seigniory of the Kingdom, 
and had confederated with him, as re- 
lated above, and had Followers of theit 
own; the Service of theſe was not 
transferrable f: Of theſe only I deſnc 

Dyer, 40. | 


the 


, , 


it | 
the Reader to underſtand what will be 
hereafter ſaid concerning Tenants in 
chief, or Tenants of the Crown. 

Thus in this well digeſted Form of Te Ne. 
Government, by a Diſpoſition concerted ©/ 7 
with equal Wiſdom and Juſtice, all did 2 
in Perſon or in Purſe, by a ſtated and nt E. 
known Rule, and determined Propor- **** 
tion, contribute towards the neceſſary 
and only Ends of all Governments, the 
Preſervation of the Community; I ſay, 
by a determined Proportion, becauſe 
this ſeems certain by what is already 
advanced, and might be further evinced 
by an infinite Number of Arguments; 
one only ſhall be here inſiſted on, which 
is this, on the Diſtribution of the Land, 
certain Services were ſtipulated to be 
perform'd in Lieu and Recompence, or 
Return for it“: Now, if Lord, or King, 
could demand more, or had a deſpotick 
Power over their Vaſſals, ſuch Stipula- 
tions were vain and ridiculous; for why 
ſhould a Superior ſay to his Vaſſals, You 
ſhall for this Land do me this, or thar 
Service, or elſe I'll have a Right to 
turn you out; if the Superior had an 
abſolute Power to command the Vaſſal 
to do that, and every other Particular, 
which Pride and ill Nature rioting in 


o Vide Stryku Jus Feuda'e, zog. 
I 3 abſolute 
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abſolute Power might prompt him to 
require? 

Under theſe Regulations were the or- 
dinary Charges incident to the publick Ser- 
vice adequately provided for. But as no 
human Prudence can foreſee all future Oc- 
caſions, and the Duties of all Perſons were 
by feudal Contracts regulated; and Con- 
tracts once made cannot be diſſolved or 
changed, but by the Conſent of all Per- 
ſons who were intereſted in them; there- 
fore 'twas as neceſſary under the Nor- 
man, as before in the Saxon Eſtabliſh- 
ment, that the Conſent of the People 
ſhould be obtained for ſuch further Pro- 
viſion as any Emergency might render 


risP-wer convenient or neceſſary. All Writers 


-vas weed 
in the Ba- 


IONns, 


and Parties are, I think, agreed, this was 
done by a Convention or Aſſembly of 
the Barons, however widely they difter 
in determining who were ſo at the time 
we now treat of; 'tis therefore incum- 
bent on me to fix this, for which Pur- 
poſe I will ſhew the Erymology of the 
Word, and its Notation from Records, 
and other antient Monuments. | 

Authors differ exceedingly as to the 
Frymology of the Word Baron; their 
Opinions the curious may ſee in the 
Books referr'd to in the Margin ; that 


? Spelm, & Duſreſue in voce Baro. Hicks diſſert. Epiſ- 


which 
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which I conceive to be the beſt is here 
offer'd to the Reader's Conſideration. 

The old Tentonick Word Bar that Etymology 
ſignify'd Man, and in its more reſtrain'd 1 125 
Senſe a Freeman, was carry'd by the 
Germans into all their Conqueſts, tho? 
ſounded and ſpelt with ſome Diverſity ; 
in Hain they wrote it Var, and now 
Varo, our Saxons War, the Normans 
and French, Bar and Baro r. 

This Word does not occur in the 
Longobardick Syſtem of the feudal Law, !:1/: and 
nor, if I have obſerved rightly, in auy - 
Writers older than ſome of the Laws 
publiſh'd in Lindenburg's Collections, 
in which it fignifies no more 'than a 
Man or Freeman; nor is it to be found 
in any of our Monuments older than the 
Conqueſt, except one of Edward the 
Confeſſor *, whence he having been ſo 
converſant with the Norman; and from 
irs frequently occurring in the Cuſtumary 
of — „ I'm now perſwaded, not- 
withſtanding what l' ve ſomewhere wrote 


tolar. 146. Inſtit. 45 & 46, Dodridge of Nobility, 54. 
Cambd, Brit. 238. Petit 108. Arg. Aniino. 20. Madox's 
Hiſtory of the Exchequer, 134. Formulare 2 & 128, 
Brady of Boroughs, 26. Coke on Littleton, 111, Qt. 

r Hicks Gram. Theotes. 

s Leg. Aleman. 76. Lex Ribuar. Tit. 58. 

t Somner of Gavelkind, 207. SN 

Edit. per Benaze, 281, Cc. 
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in the disjunctive, as if twere dubious, 
whether this Word was introduced into 
this Kingdom by the Normans, or the 
Danes; that twas derived to us from 
a Norman Original, and became more 
common in this Kingdom by, and at, 
or ſoon after the Conqueſt : But I in- 
cline to think, its Eſtabliſnment owing 
chiefly to the Uſe of the Latin Tongue 
in our publick Acts, rather than to that 
of the Norman French, ſince the an- 
tient Barons affected the Appellation of 
Sire, not that of Baron w; and even at 
this Day, in the Writs of Summons to 
Parliament the Barons are ſo ſtiled. 
After the transplanting this Word into 
England we find its Signification va- 
ried; at the time of the Conqueſt, it 
ſignified the immediate Tenants of the 
Territories of that 2 that were 
the Subject of the Diſcourſe; and per 
Emineut iam, if ſingly uſed (and not 
determin'd by other Circumſtances) it 
denoted thoſe of the Crown, that is, 
all Perſons who held of the Publick ; 
and like the Word Tenant in Capite, 
did not denote Tenants/ by any parti- 
cular Service, but might with equal 
Propricty be predicated of all that were 
lo. They were, as we have ſeen, of 


w Selden's Titles of Honour, 448. 
three 
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three Kinds, vi. Tenants by military 
Service, Tenants by Grand Serjeauty, 
(in the Senſe we have explain'd the 
Word in) and the Boroughs. 

That the Reader may the better judge 
of the Truth of this complex Propoſi 
tion, I ſhall reſolve it into four {imple 
ones, and under each offer ſuch Rea- 
en. as in my Apprehenſion prove 
mem. N. 


1. The Word Baron was at, and De rd 
for ſome time after the Conqueſt, uſed on 


of, and applied to every Tenant in 


chief of the Crown, by whatever Te- — in 


nure he held. 

I/, Tis the Diverſity of the Service 
that the Tenant is bound to perform 
that creates a Difference in the Tenure; 
therefore, if a Barony was a Tenure 
different from all others, it muſt be fa 
by the Service the Tenants by Barony 
were obliged to perform, which none 
pretend to define, no, not ſo much as 
to gueſs at; yet two Authors wrote 
Treatiſes expreſly on Tenures, and Coke 
commented on Littleton's; but neither 
in them, nor any other of our nume- 
rous Law-Books is there any Mention 
made of the Service of Barons, as diſ- 
tinct from other military Tenants ; and 
it would be ſtrange, very ſtrange, to 
ſuppoſe, that when ſuch Authors deſcend 

0 
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to the meaneſt Tenures, even Villenage, 
they ſhould ſay nothing of the Chief, 
if really a Tenure. 

24ly, The Kingdom was only one 
great Seigniory, different from the leſs, 
not in its Conftitution, but only in Ex- 
tent of Ground, and Grandeur of its 
Convaſſals; therefore *tis reaſonable to 
fuppoſe, that the Word Baron, when 
applied to the great Seigniory, denotes 
the Perſons that are qualified, as the 
Perſons are that it denotes, when ap- 
plied to the leſs; and that the Perſons 
who owe Suit and Service to the great 
Court of the Nation, are ſo related to 
it as the Suitors of the leſſer Court- 
Barons, with Regard to the ſubordinate 
Seigniories : Now, tis beyond doubt 
certain, that the immediate Tenants of 
every leſſer Seigniory were ſtiled Barons 
of the Seigniory, their Aſſembly the 
Court-Baron ; that all the immediate 
Tenants were bound to attend, and 
that ſuch Attendance was Part of the 
Service by which they held their Land; } 
nor is it leſs ſo that every Seigniory 
conſiſted of military Perſons, Officer of 
the Seigniory, and Tenants that yielded 
Profit, inſtead of military Service; 
whence it ſeems to follow, that the 
Parliament conſiſted of the like __ 

an 
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and Order of Men, and that they were 
alſo denoted by the Word Baron. 
 3dly, In a Charter of Henry I. * the 
Word Baron is coupled with Dominici, 
to denote the immediate Tenants of the 
Seigniories in the King's Poſſeſſion ; 
which Addition could not be neceſſary, 
if the Word ſingly uſed did not ſignify 
the immediate Tenants of the great 
Seigniory of the Realm. 1 
4thly, Henry the Firſt's Convention 
at Saliſbury for the doing Homage to 
his Son William, was in the firſt Chap- 
ter mention'd from Eadmerus, to fix 
the Signification of the Word Prznceps, 
and the Expreſſions uſed by other Hiſ- 
torians in their Narrative of this Aſ- 
ſembly, will ſerve to explain the Word 
Baron; all the Lay Perſons that are 
mentioned by two other Hiſtorians as 
preſent being compriſed under the Name 
of Barons: Now, the Arguments that 
were produced to prove the Tenants 
in chief were compriſed under the Word 
Principes, proves the like of the Term 
Baron. | 
thy, It is certain that the Prior of 
Chriſt's Church at Canterbury was a 


* Brady's Hiſtory, 144. 


Baron, 
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Baron y, yet tis as ſure that he did not 
hold by any military Service of the 
Crown, but only in chief =, and as I 
conceive, by Homage and Fealty. 
The Word 2. The Tenants by grand Serjeanty 
Baron were Barons, becaule, 
compriſed xf. In the Directions given for col- 
by Grand lecting a Tax on the Barons by King 
Serjeaty, Richard 1.1 the Tenants by Serjeanty 
are excepted, for which there could be 
no Reaſon, if they were not compriſed 
under the Appellation of Barons 

24ly, All the Lands that were, as 
far as we know, ever held by grand 
Serjeanty, were in the Hands of the 
Barons. 

To this Propoſition I am very ſen- 
fible one Objection will be made, with 
relation to the Tenure of Lands now 
in the antient Family of the *Dymmocks 
by the Service of being the King's 
Champion on the once moſt important 
Solemnity of the Coronation; to which 
I anſwer, 1/7, It does not appear, that 
any ſuch Tenure did ſubſiſt at the times 
we now diſcourſe of; for the firſt In- 
ſtance of it in Hiſtory is that at the 


5 Somner's Antiquity of Canterbury, p. 209. 
2 Somner of Gavelkind, p. 210. 
* Spelm, Codex legum Anti. 350. 


Coro- 
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Coronation of Richard II. b 24%, For 
ought appears, this Tenure, if then ſub- 
ſiſting, might rank the Tenant amongſt 
the Barons, which they might poſſibly 
loſe, on the Excluſion of the leſſer Ba- 
rons. But 34h, and /aſtly, I conceive 


that this was really no Tenure by grand 


Serjeanty in the Senſe we have explain'd 


theſe Words. For the clearing this Point, 


'tis to be known, that antiently in 
many Caſes Controverſies were decided 
by ſingle Combat betwixt the Parties 
before the Peers. Our old Hiſtory and 
Law Books are full of Inſtances of this 
Nature which need not be here inſerted; 
Women, for their Weakneſs; Eccleſi- 
aſticks, from their Profeſſion, were per- 
mitred to appoint others to fight for 
them, who were call'd their Champions: 
And no doubt the regal Dignity enti- 
tuled the King to the like Privilege. 
Now the Champion being only autho- 
riſed by the King for this particulat 
Purpoſe, his Service ſeems related to 
the ſeparate Benefit of the King, and 
not to that of the publick ; and there- 
fore in the Senſe we have explain'd 
theſe Words, his Tenure was petit, and 
not grand Serjeanty. | 


b Tyrel's Hiſtory, 3 Vol. 839, 
3. All 
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3. All the immediate military Te: 
nants of the Crown in the Conqueror's 


John's Magna Charta, were compriſed 
under the general Appellation of Ba- 
rons. 3 | 

The military Tenants of the Crown 
have been divided into three Claſles; 
Viz. Earls, Barons, and Tenants by 
Knights Service; of which in Order. 

Earls are by our more modern Au- 


thors diſtinguiſhed into two Kinds, vz. 


Earls Palatine, and Earls without that 
Addition; but I ſhould deſire the Rea- 
der to conſider the following Reaſons 


before he gives into the vulgar Opi- 


Of Farls 
Palatine, 


nion. 

I/?, in Forcign Countries, where the 
Word Palatine is more antient, the Dif- 
ference does not conſiſt in their enjoy- 
ing, or participating more or leſs of the 
Sovereignty in their ſeveral Territories, 


but in their different Services they were 


to render to the collective Body of the 
State, which was briefly this; the 
Comes Palatinus, or Earl Palatine, was 
the chief Juſtice of the Palace, re- 
ſembling our E/dermanus totius Angliæ 
in the time of the Saxon Government, 
after to the Juſliciarius, or Se- 
neſchallus Angliæ in the Norman time, 
and the Major of the Palace in 2 
an 


127 


and the only Palatinate in Germany is 
that of the Rhine, whole Office was 
to prefide in the Judicature of the Em- 
pire e, which ſitting in the Palace, he 
is thence in High Dutch call d Paltz 
Grave, which ſignifies Judge of the 
Palace. 

24ly, In England, Durham is now 
known under the Stile of a Palatinate, 
yet 'twas firſt given to the Biſhop by 
King John, who it ſeems, from his 
ſaying he made a young Earl out of 
an old Biſhop, rhought he made him 
an Earl, by giving him the County, 
but was not then acquainted with the 
Word Palatine ; and the Biſhoprick of 
Durham, though ſince denominated a 
County Palatine, was in antient Grants 
and Records only ſtiled a Liberty, which 
Term in our Law Language is equally 
applicable ro the Ifle of EH, and every 
other Diſtrict that holds Plea within 
themſelves ©. | 

34ly, The firſt Palatinate that is ſup- 
poſed to have been created in England 
is Cheſter ;. but *tis obvious that Term 
was not included in the Grant to Hugh 
Lupus: And a very curious and dili- 
gent Searcher into the Antiquities of 


e Strykis Jus Feudale, 112, 
{#4 Cambden's Britan, 934 


this 


Net her 
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this Kingdom, even the great? Mr. Camb. 
den, aſſures us, that neſther he nor any 
of his Succeſſors, ever had the Stile of 
Comes Palatinus in any Grant or Re- 
cord. | 

4thly, The Earldom of Shrew/bury 
was term'd a County Palatine; and yer 
'twill not be found, that the Earls of 
Shrewſbury had any Prerogatives ſu- 
erior to thoſe of other Earls. 

5thly, The Word Palatinur whence 
our Engliſh Palatine is deriv'd, comes 
from Palatinm, which was uſed to ſig- 
nify the Court of Juſtice; and indeed 
in no other Senſe but with Reſpect to 
the Adminiſtration of Juſtice is the Word 
uſed: The Adminiſtration of Juſtice in 
the Counties was equally veſted origi- 
nally in the reſpective Earls of each. 
And all Earls had an equal Share in 
the great Court of the whole Kingdom; 
fo all Earls here ſeem to have been ori- 
ginally equally, that is, not at all in- 
ſtituted to that Appellation. 

The ſuppoſing a real Diſtinction be- 


any, and tween Earls and Barons ſo antient as 


What Dif- 
ference be- 


tuixt 


the times we ſpeak of, ſeems alſo ill 
grounded, for they are by very good 


Faris and Authors ſaid to be the ſame ,; and the 


Barons. 


e Vincent againſt Brook. 
f Selden's Titles of Honour, 553. 
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Definition Svlden and Cambden give of 
a Baron does s equally agree to both; 


all the Difference I can find between 


Earls and Barons, whilſt both were feu- 
dal, is only this, that the Barons were 
the Chiefs of one Tything, or ſeveral 
Manors, that were given as aforeſaid 


by the Conqueror to one of his Confe- 


derates, who thereby became the Su- 
perior thereof; whereas, the Earl with 
us. was the Superior of the Diviſion of 
the Saxon Shires : Nor in my Appre- 
henſion, without making this the Dif- 
ferentia proxima, can any Definition 
be given of a Baron that does not agree 
to an Earl; and indeed this ſeems to 
have been the Notion of Antiquity: for 
the collective Body of our Nobility im- 
mediately on the Conqueſt, as in Nor- 
mandy, were, as at this Day h, denoted 
by the general Term of the Barohage. 


It has been already remark'd in the That the 
hd of the 


firſt Chapter of this Eſſay, that all rhe 


Earls and Barons in Europe did anti- 


ently hold of the Kingdom, not of the 3 the 
King ſolely : I ſhall therefore here only **** 


add ſuch Obſervations as may ſerve 


E Seldens Titles of Honour, 353. Camb. Brit. 


hb Madox's Hiſtory of the Exchequer, 133. Cou- 
tume de Norm. 287, Finch lib. 2. c. 1. 
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to evince, that it was ſo on the Con- 
queſt in this particular Kingdom. 

1. Many of the Perſons who came 
over with the Conqueror, had no ſort 
of Relation to, or Dependance on him 
antecedent to the Conqueſt : Thoſe who 
were Norman Barons held of the Com- 
munity, not of him ſolely; and tis by 
no Means probable that they would 
deſcend to ſubmit to the ſame Subjection 
— him with his own immediate Vaſ- 
. 

2. Not one of our Norman Kings, 
though great Extenders of the Prero- 
gative, ever aſſum'd, and many diſ- 
claim'd all Pretence to the depriving a Ba- 
ron of his Barony without the Judgment 
of their Court, that is the Parliament; 
and ſome have demanded the Judgment 
of the Peers againſt Barons whom they 
thought delinquent i 

3. All the old Memorials, and 
neareſt the time I now treat of, com- 
monly call the Barons Barones Regn:, 
not Barones Regis; ſo they are ſtil'd 
in the Regifter k, a Book of as great 
Antiquity and Authority as any in the 
Law; ſo are they term'd by Lord Coke *, 
and in pleading, which requires the 


i Brady's Hiſtory, 229 and 657. 
Fol. 179. * 3 Inſtit, 46, 


greateſt 


tg 

greateſt Nicety and Exactneſs, the Form 
is at this Day, Unns Parium Regnil. 
 TheSovercignty of the Baronage over 
their Vaſſals, that is not an abſolute 
Dominion, but ſuch as the King had 
by Law over his, may be proved by 
four kinds of Arguments, vis. their 
Origin, of which wt, 7 has been al- 
ready ſaid; the Names they are denoted 
by, the Words uſed in their Creation, 
and the Power they exercis d: Of the 
three laſt in Order. N 

1121 are frequently in old Writers 
ſtiled Principes, Reguli & Reges m. 

The only Form of making an Earl, 
which is ſuppoſed ſo old as the Con- 
3 Days, is that by which Hugh 

up˙ν was created Earl of Cheſter; 
the Words are, Tenendum ita libere ad 
Gladium ſicnt ipſe (the Conqueror) 
tenebat Regnum Angliæ n. 

Power the Barons exetcis'd equal to 


any King of England, that has not ex- 
ceeded the Law; they made Subinfeu- 
dations, which by the feudal Law in 


its Purity both abroad, and as it ſeems 
by the Statute of Quia Emptores ter- 


| Salkill's Reports, 509. 
m Dufreſne voce Par; Taylor of Gavelkind, 40. 
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n Davis s Reports, 62. Dodridze's Principality of 


Wales, 124, Cambden's Britan. 
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rarum, here none but Sovereigns could 
do, becauſe Homage and Fealty, the 
only Ties betwixt Prince and People 
was incident to them; they alſo made 
Laws in their Courts, and judg'd there o; 
which Power was ſo far from being 
an Uſurpation, that by the Law of 
Henry 1. it is expreſly provided, that 
the Baron's People ſhall not be obliged 
to abide by the Determination of the 
King's Court; and therefore Earl Johns 
Man refuſed to anfwer even an Accu- 
ſation of High-Treaſon in the King's 
Court; and alſo gave that for a Rea- 
ſon why he would not be Security for 
the Payment of the King's Ranſom; 
though by the feudal, a Vaſſal is bound 
to redeem his Lord out of Captivity, 
under Pain of Forfeiture. They coin d 
their own Money to King Stephen's 
time”, which we find noted in thoſe 
Times as a Proof of independant So- 
veraignty *, gave Boroughs a Right to 
fend Members to Parliament, Exempti- 
ons from other Courts, and Power to 


© Davis's Reports, 62. Anſwer to the Janus, 16. 
Daniel 50. Spelm. Codex Leg. Antiq. 345. Bradys 
Hiſtory, exc. 

P Spelm, Codex, 314. 

q Brady's Hiſtory, 404 and 442; 

r Hale of Sheriffs Accounts, 4. 

5 Grotut Hiſtoria Gott. 386. 
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hold Plea, pardon'd Treaſons, Felo- 
nies, Scu. and their Tenants and Peo- 
ple paid and yeilded them the ſelf ſame 


Aids, Tallages, and Services that the 


King had of his, nor were their Val- 
{als talliable to the King. 

Laſtly, The Vaſſals of the Lords did 
Homage, and {wore Fealty to them, 
and as it ſeems, not to the King at all ; 
for no Perſon could be a Leige-man to 
two Lords; and Earl John's Man decla- 
red he was not bound to the King by 
Homage or Fealty, and they did both 
in like Form that the King did to him*. 
To explain this Matter to Readers not 
verſed in the Feudal Law, it is to be no- 
ted, that Fealty might be ſworn generally, 
and then it was called an Allegiance, 
and the Perſon that took it was called 
ſuch a Lord's Leige- man, or, with an 
exception, as ſaving the Faith that I 
bear to our Soveraign Lord the King, 
or under a Limitation, as for Land and 
Tenements I claim to hold of you. Ori- 
ginally the Barons People ſwore Fealty 
abſolutely, and ſo were Leige- men to 
the Barons. This was ſo far from be- 
ing an Uſurpation, that the Vayaſlors 


t Brady of Burroughs, 44 &c. 

u Vide Stat. 27. H. 8. cap. 4, 24. 

+ Madox Hiſt. of the Excheq. 498. 

* Brady's Hiſtory 534. Spell. Rem. 59. 
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Relief is by a Law of the Conqueror's 
directed to be paid to his * Leige Lord. 
The Conqueror in one of his Writts 
mentions the Abbot of Ely's Liege- men], 
and the Barons Liege- men are mentioned 
by Henry I. in one of his Charters, and 
the Abbot Ramſey's Liege-Men are allo 
mentioned under the ſame King's Reign; 
and this unlimited Manner of doin 

Homage, without any Reſervation of 
the like Duty to the ſupreme Lord, con- 
tinued abroad till the Year 1152, and 
was practiſed here in Henry II's. Time ⁊, 
and for ought I can find, was firſt diſ- 
puted in Edward I. and was laſt finally 
aboliſhed by an Act of Parliament paſſed 
in 17 Ed. II. which preſcribed the Form 
that the Lords Vaſſals ſhall do Homage 
and ſwear Fealty in; yet after, in Ed. 
III's time, even in the famous Act of 
the 25th of his Reign, the Breach of 
the Oath of Fealty in killing King or 
Lord is denoted by one common Name 
of Treaſon. The Attendance of their 
Vaſſals at Court-Leets is in our old Law 
Books, called Suit Real *, and the Word 
Real is an antient French Term for 


* 2 Inft. SL. Saxo 223. 

y Brady's Appendix to his Hiſtory, p. 4. 

2 Spelm. in voce ligeantia. 

2 Pal. 12. H. 7. fol. 16. a, Old Tenures laſt Chap; 
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Royal b. Laſtly, if the Year Books, 
which, conſidering the Manner the 

were collected, are little leſs than Re- 
cords, are to be believed e, till Ed. I. 
d Time, who firſt introduced the Form of 
Petitioning the King, he and the Barons 
were impleaded in the ſame Manner, 
even in Entrys on Diſſeiſins and all man- 
ner of Actions e, according to Cavendiſh, 


who was ſoon after advanced to be 
Chief Juſtice f, and in the ſame King's 


Reign Willy ſaid he had ſeen a Writ 


in this Form, Precipe Henrico Regt 
Aughte, &c *, 

If any one, not verſed in the Feudal 
Law (for thoſe that are will not) ſhould 
object, that the Barons could not be 
Soveraigns over their own People, be- 
cauſe they did Homage, and {wore Feal- 
ty, to the King: I anſwer firſt, tis al- 
ready proved, that they were done and 
due to the Community of the Realm, 
and not to the King only. 2. 'Tis noted 
above, that theſe were things incident 
to all Feudal Tenures, which were on- 
ly unequal Leagues. 3. That the ſame 


b Anſwer to Petty, 134. Dyer's Reports, 44- 

c Pl. 12. Tyrrel's Append. to the 34 Volume of his 
Hiſtory, 70. Tyrrel's Hiſtory, 3 Vol. a. 73. 

d Plowden's Preface to his Commen. p. 1. 

e Hill. 22. Ed. 3. 3. Mic. 43. E. 3. 22. 

f Vide Dugdale s Catalogue of the Judges. 


8 T. 24. Ed. 3. 55. 
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Objection lyes againſt the Soveraignity 
of the German Princes in the Empire, 
which has been aſſerted by the two great- 
eſt Civilians that ever lived, to whoſe 
Writings, for brevity fake, I refer the 
Reader * 

The third Claſs that, as is obſerved, 
the Military Tenants of the Crown are 
by ſome divided into, is to be now the 


the cru Subject of our Conſideration ; but, the 


bej:des 
Earls a 


EF 27075, 


Truth is, this Diviſion aroſe from an 


Tgnorance of Antiquity, and Judging of 


what was 700 Years ago by modern 
Times, which has led many into Er- 
rors, and been the foundation of much 
Confuſion. In the preſent Cale, if by 
the Word military Tenant, is under- 
ſtood one who held immediately of the 
Crown by the military Service of lead- 
ing a certain number of Men, then, no 


doubt, rhey were either Earls or Ba- 


rons, for ſuch was part of both their 
Duties; but then this Service is not 
diſtin& from theirs: On the other Side, 


if by Tenant by military Service is 


meant one who held by the Service of 
attending himſelf without any Followers, 
this Diſtinction is un- applicable to the 
Times we ſpeak of; for, in Truth, there 


h Vinnii Quzſtiones 105. Grot. de J. Bel. & Pac. 
lib. 1. e . . 3 FL. 


Was 
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was not in the Conqueror's Time, nor 
for ſome Time after, any Perſon who 
held of the Crown by ſach a Service, 
of which I think the very Conſtitution 
of the Conqueror's Army, and the Man- 
ner of their Settlement here, is an abun- 
dant Teſtimony : For, beſides the Con- 
queror himſelf, all Perſons in it were ei- 
ther his immediateFollowers,or the imme- 
diate Followers of ſome of the Norman 
Barons or neighbouring Princes that aſ- 
ſiſted him; his, and the Followers of 
the other Chiefs were, as has been ob- 
ſerved, their Tenants, with reſpect to 
their ſeveral ſubordinate Seigniories they 
were reſpectively poſſeſſed of, and com- 
poſed the Court Barons in them. The 
Chiefs became Lords thereof, and held 
of the great Seigniory of the Realm by 
a determined Number of military Men. 
Further, tis plain by a Law of William 
the Conqueror's, which is alſo cited by 
Lord Coke, from a Manuſcript of Arch- 
biſhop Parker i, and directs the pay- 
ment of Relief by Earls and Barons to 
the Crown, and that the Vavaſſor ſhall 
pay Relief to his Liege Lord; from 
whence it follows, firſt, That theſe were 
the only military Tenants then known. 


i L. Sax. 223, 
7 Inſt. 8. 
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2. That all who held of the Crown 
were then underſtood to be Barons, be- 
cauſe it is certain that all Tenants of 
the Crown paid Relief to it, 3. That 
all theſe Barons had ſub-military Te- 
nants, for ſuch does the Word Vavaſſor 
denote. 

4. The Word Baron did compriſe the 
Burghers, who held their Burroughs im- 
mediately of the Crown. To clear this 
Point, it mayn't be improper to give a 
ſhort Delineation of the antient Con- 
dition of the Burroughs, they having 
been plumed even as much as the Ba- 
rons themſelves ; for as they were ori- 
ginally ſo many Sovereign Princes, ſo 
were theſe as many little Common- 
wealths. But I will be very brief on 
this Subject, becauſe there is hopes of 
ſeeing the antient State of the Burroughs 
explain'd by the moſt accompliſhed Wri- 
ter this Age has produced. 

The Word Burrough is derived from 
the German Burg, which ſignifies no 
more than a Place where many People 
inhabit ; and, it ſeems, in old Authors 
was promiſcuouſly applyed to all Places 
where there was a contiguity of Build- 
ings. . In this acceptation of the Word, 
Burroughs are aptly divided, by Dr. Bra- 
dy, into free Burroughs, and thoſe that 
are not free. In Law the Word Bur- 

| rough 


[ 139 |] 

rough has now a more limited Senſe; 
for Places which have a Contiguity of 
Buildings are, by * Littleton, divided in- 
to Towns and Burroughs, the firſt, ſays 
he, want many Privileges the others 
have, and then mentions ſome, vs. 
That a Burrough may preſcribe for ma- 
ny Cuſtoms, a Town cannot; the pre- 
ſent Cities were originally called Bur- 
roughs, and that the Burroughs ſend 
Members to Parliament. The Deſcrip- 
tion given by Brady of his ſecond kind 
of Burroughs anſwers exactly to that we 
have now given of Towns and Bur- 
roughs. Hereafter the Word ſhall be 
oy in the legal Senſe only. 

All Burroughs may be moſt properly 
divided ay 44 as remain'd in their 
original Condition, and thoſe that in 
proceſs of Time became lo. 

The Manner of making a Place a 
Burrough ſeems to have been thus, 
When any Place, whether the Land was 
parcel of the King's or any of the Peers 
Mannors, ( for that either could make 
Burroughs is already proved) was inha- 
bired by Tradeſmen, of which fort Bur- 
gels ſeems ſolely at firſt to have con- 
iſted, and the Land where ſuch Perſon 
dwelt was let by Lord or King to the 


Pag. 109, 
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Inhabitants in Fee - farm or Serjeanty, 
and all other Duties and Services releaſed 
than by the extinguiſhment of the Meſne 
in caſe the Lands were held of ſome 
Lord; or if of the King, by ſevering it 
from the Seigniory of which 'twas Par- 
cel, the Inhabitants having no Superior 
but the great Community of the King and 
Parliament, to whom thereby their Feal- 
ty and Homage was only due, their 
Infranchiſement gave them a Right to a 
Share in the Legiſlative Power of the 
Kingdom. That which renders this Sup- 
poſition the more probable is, that the 
releaſing the Lords ſuperiority to parti- 
cular Perſons, when none voted for 
Knights of the Shire but the immediate 
Tenants of the King, (as none original- 
ly did) gave the Perſons, who by ſuch 
| Releaſe became immediate Tenants to 
the Crown, a Right to vote, ſo, even 
at this Day, if a Lord infranchiſe a Co- 
pyhold, the Copyholder thereby gains 
a Share in the Legiſlature, and a Right 
to vote at the Election of Knights of 
the Shire; and, in like Manner, as I 
conceive, 'the Burroughs gain'd a Share 
in the Legiſlature in conſequence of their 
Infranchiſement, without any particular 
Grant for the ſame in their Charter. 
Dr. Brady boldly aſſerts the contrary, 
and makes ſuch Right the pure Grace - 

the 


— 
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| the Superior; and this he endeayours 
do ſupport by the Charters he produces, 
in only ſome of which a grant or confir- 
mation of this Right is to be found: Bur 
to this I anſwer: | | 
1. It has been obſerved by a late 4 Bur. 
| Writer, That no fach Clauſe is to be I 
| found in any Charter older than Z4- Ru 
h ward IV's Time |; therefore if the Right /r-m any 
ariſes by Charter, thoſe Burroughs, who e. 
haye Charters more antient than that 
Time having no ſuch Clauſe, have no 
Right to ſend Repreſentatives, and con- 
ſequently we have been under a Mit- 
take all this while ; which is too ab- 
ſurd to be believed. 
2. m JS2lden obſerves, That in the Stile 
of the Chancery till Henry II's Time 
there was little difference betwixt Grants 
which are commonly underſtood to be 
creative of a new Right, and Confir- 
mations which are only recognizing a - 
former; and we yet in our Deeds crowd 
in the Word Confirm, with the Word 
Give and Grant: Further the excellent 
Mr. Maddox obſerves as That the moſt 
« antient Confirmations made after the 
« Conqueſt often run like Feoffments, 
« with the Words Dedz, or Conceſſi, 


I yrrel Appen. to his 34 Volume, p. 15 t. 
m Tittes of Honour, 539, : x 


ce and 
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« 4nd Confirmavi ; and ate diſtinguiſha. 
« ble from the Feoffments chiefly by 
« fome Words importing a former Feoff 
« ment or Grant, as where they run 
« Dedi or conceſſi & confirmavi, ſuch 
« Lands, /icut charta facta, to ſuch a 
« One (either the Confirmatory or his 
« Anceſtor) Teftator or the like. In 
« antient Times, when Feoffees were 
« frequently diſſeiſed of their Lands 


« upon ſome ſuggeſtion or other, Char- 


« ters of Confirmation ſeem to have 
« been in great requeſt. For in the 
« early Times, after the Conqueſt, we 
& meet with ſo many Confirmations 
« ſucceſſively made to the ſame Perſons 
« of their Heirs or Succeſſors of the 
« fame Lands and Poſſeſſions, that it 
« looks as if Men did not think them- 
« ſelves ſecure in their Poſſeſſions a- 
ce gainſt the King or other gteat Lords 
« who were the Feoffors, or in whoſe 
c Fees the Land lay, unleſs they had 
« repeated Confirmations from the King 
c ot his Heirs or Sueceſſors, or the other 
te great Lords ot their Heirs. ” From 
theſe learned Authors we ſee that thoſe 
Words the Doctor takes to be' ctca- 
tive of a new Right will bear ano- 
ther Conſtruction, and that the Con- 
firmations were ſought on prudential 
Motives only. 

. 3 In 
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In theſe Burroughs the Community The Pre- 
of Burgeſſes exerciſed the ſelf ſame Pre- 
rogatives and Powers within the Bur- be. 
roughs, that the Earl or Baron did in 
the Earldom or Barony, and were Lords 
of the Manor or Diſtrict of Land that 
compoſed ir, they as the Earl or Baron 
in the Earldom or Barony with the Con- ö 
currence of the Suitors exerciſed not If 
only a Judicial but alſo a Legiſlative 1 
Power. Their Laws were called, By if 
Law, from two old Words By and La- | 
gen, Which may be aptly rendred Bur- 1 
rough Laws: Nor does it appear that 4 
in the Times now treated of, the Aſſent | ; 
of any but the Burgeſſes was neceſſary i} 
to give them an obligatory Force. From 
this legiſlative Power in Burroughs we 
may diſcover the Reaſon of the Diver- 
ſity we noted out of Lord Coke, con- 
cerning a Burrough's preſcribing for Cuſ- 
ſtoms which a Town cannot; for thoſe 
| Cuſtoms were originally ſo many Rules 
of acting preſcribed by the Legiſlature 
Jof the Burroughs, which being diſuſed 
I are ſaid to bind by Preſcription, even 
Iss many things firſt eſtabliſhed by the 
_— of the Kingdom are now 
faid to bind by Common Law, which 
is agreed to differ from Cuſtoms only in 
the extent of Ground where they have 
the force of Law; thus if it binds 
2 through 


[ 144 ] 
through the whole Kingdom, tis called 
Common Law, if in a Burrough or Ma- 
nor it is called Cuſtom, now Towns be- 
ing parcel of a Manor, which is one 
Royalty, cannot preſcribe for Cuſtoms, 
becauſe the Orders made at the Manor 
Court bind not only the Town but the 
whole Manor ; for in all Caſes, by the 
Rules of Law, the Preſcription muſt be 
as extenſive as the Cuſtom : Whereas 
Burroughs being a diſtinct and entire Li- 
berty, may preſcribe for Cuſtoms within 
the Extent of their own Territories. 
In many Burroughs by their gradual 
decline from Riches, theſe Powers have 
been loſt and even their very Remem- 
brance is vaniſh'd, but in others we ſee 
them yet ſubſiſting, in the City of Lon- 
don rather ſingular in the having pre- 
ſerved Her Immunities, than in having 
any peculiar to it ſelf. So late as Hen- 
VIW's Time, ſuch was the Power 
of the Mayor that the King's Soldiers 
were refuſed Paſſage through the City, 
even yet the Sword and Mace, the two 
great Emblems of Authority, are car- 
ried before their Mayor ; How many 
other Franchiſes do they exert, and how 
ſmall a Part are even thoſe of what they 
are entituled to? 


o vol. I. of the Collect. of the Hiſt of England, 431: 
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| The very Etymology of the Wor Derivati- 
- Burger and Burgeſs are a plain Indica- — 3 * 


. tion that the W ord Baron in its original Burger. 
e ſignification might be applied ro Burgeſe 
„ ſes; for, as has been already obſerved; 
r War and Bar, whence the Word Baron 
e is derived, were the ſame Word ſounded 
e and ſpelt differently: In England and 
e France that they both ſignified Man is 
agreed, and in the Saxon Burgh War ſig- 
- nified the Men of the Burroughs, whence 
n by Corruption was derived our more 
known Words Burgers and Burgels. 
Pas it not then a very proper Verſion of 
e theSaxon Phraſe in the Dialect of that 
1- | Age to render it in Latin by Barones in 
e the plural Number, for in the Burroughs 
the old Saxon equality being preſerved 
e- all the Inhabitants were Barons alike. 
g In the Conquerour's Time we find ma- 
ny Inſtances of the Burgeſs, in ſeveral 
er Towns, being call'd Barons. One Writ 
rs of his is directed to the Portgreve and 
o, Burgeſs of London, after another to the 
o Mayor and Barons p; yet 'tis obvious 
r- | they muſt be the ſame Community, in 
y | the one denoted by their Saxon and the 
w | other by a Norman Appellation. In ano- 
y cher of William the Conqueror's * Writs; 
the Burgeſſes of Car/:/le are 1o tiled ; 


JT, » Argument Antinor, 74. L ldem 82, 83. 
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in Domeſday the Burgers of London and 
Warwick are called Barons; * and this 
appellation of the Word Baron continu- 
ed ſome time after the Conqueror, for 
in ſeveral Charters pleaded by the City 
of 4 by: the Yao 2 for- 
merly bro ainſt them, they are 
ſo ſtiled uy ws : 

The Inhabitants of the Cinque Ports, 
tho” no body doubts their being Commo- 
ners, were not only antiently {tiled Ba- 
rons, and amerced as ſuch, but even re- 
tain that appellation to this Day ; nor 
are they the only Burgeſs that have of 
late uſed it, for the Burgeſſes of Corfe 
Caſtle in a Letter to their then Repreſen- 
tative ( Hobart, who was afterwards 
Chief Juſtice) ſo ſtile themſelves: . 

If it be ask'd how this Word, origi- 
nally applicable to all Burroughs, be- 
came confined to the Cinque Ports, I 
think it may be fairly anſwer' d, that 
the Bulk of the People, and infinitely 
the greateſt Part of the Language, being 
Saxon, tis no Wonder that the Saxon 
Appellation did prevail elſewhere uni- 
verſally; and the Uſe of the Norman 
Term Baron remaining with reſpect to 
the Inhabitants of the Cinque Ports, 


* Camb. Brit. 239. 
q Pleadings in the Q. W. 2, 3. 8, 9. 
r Willis's Not. Parliamen. Vol, II. 499. 
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may with great probability be imputed 
to the frequent Journeys our Kings 
made through theſe Places to their Do- 
minions in hunts, and the great Num- 
ber of Frenchmen we know they ſettled 


greater Importance than now. 
That the Tenants, by grand Serjean- 
ty, were compriſed under the Name of 


Barons, is already proved; nor is it, I 


think, deny'd by Dr. Brady and his Fol- 
lowers: Now 'tis certain, that many 
Burroughs and Cities held, and yet do 
hold, by grand Serjeanty; thus the 
Mmryor of London is, as ſuch, the King's 


Cup-Bearer at the Coronation, and the 
Barons of the Cinque Ports always ſup- 


rt the Canopy at that Solemnity. 


i herefore it ſeems that theſe were as 
well, in point of Rank, entituled to the 


Appellation of Barons as any Perſons 
whatſoever; for if the Importance of a 
Coronation is rightly underſtood, theſe 
Services will be found equal in Dignity 


to the moſt Honourable. 
It being, I think, undeniably proved, of whom 
That the Word Baron did denote all the. 
immediate Tenants of the Crown, vis. nl 
Beſides the Eccleſiaſticks, the Earls, Ba- 
rons and Burgeſſes, we may without 


Heſitation (all Hiſtory, antient Monu- 


ments and Authors being agreed, that 
L 2 the 


in them, being Places then of much 
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the Parliament did conſiſt of Barons) 
aſſert, That in the Conqueror's Time 
theſe three Ranks of Laymen were 
Members of the Legiſlature. But for 
the further clearing that the Burroughs 
had and exerciſed this Right, it being 
ſo poſitively denyed of late, I would 
offer to the Reader's Conſideration the 
following Particulars. 

Further 1. The Burroughs, as has been pro- 
— ved, were veſted with this Right in the 
ers were Saxons Time; therefore, unleſs the con- 
Part of the trary is proved, *tis to be preſumed they 
54219” had the ſame under William 1. 

2. It ſeems to have been the univer- 
fal Notion of all the Gothick Nations, 
and, in particular, of our Saxon An- 
ceſtors, which is alſo agreeable to the 
Rules of Reaſon, that Freedom conſiſt- 
ed in the being ſubje& to no Laws but 
ſuch to which the Perſon who is bound 
conſents; therefore the Burroughs could 
not be called free, nor the Inhabitants 
of them Barons, unleſs they had ſome 
Share in the Legiſlature, and conſequent- 
ly a Seat in Parliament. | 

3. Parliaments, and a Conyention of 
the Eſtates, ſeem originally to have had 
one ſignification, both in this and other 
Kingdoms; and that a Convention of 
the Eſtates was only a — in Per- 
ſon, or by Repreſentation of all the 

| Propri- 
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Proprietors of Land is certain: Now, con- 
ſidering all the others were repreſented, 
to ſuppoſe the Burroughs, were not un- 
der which Name London and all other Ci- 
ties were originally compriſed, making ſo 
conſiderable a Part of the Kingdom, 
ſeems unreaſonable and improbable. 

4. The Right of the Barons being 
built on their Tenures, and annexed to 
their Land, whence their very Poſſeſ⸗ 
ſions were ſtyled a Barony, a Name ve- 
ry lately well known in our Law Books 
in that Senſes, and the Diſtrict of Land 
that compoſed any one Baron's Eſtate 
being infinitely inferior in its conſe- 
quence to the Publick to many Burroughs, 
for no Baron's Eſtate can be ſuppoſed 
equal to the Cities of London, Vert, 
Exeter, Briſtol, Sc. the Community 
in theſe Places had the ſame Foundation 
to claim a Share in the Legiſſature that 
the Barons; had and therefore 'tis to be 
preſumed they had it, unleſs the con- 
trary can be proved. 

5 When the Summons to Parliament 
firſt came in uſe 'tis hard to define; but 
it ſhould ſeem by a Clauſe in King 
John's Magna Charta, which will be 
Cited at length below, that the difference 
berwixt a general and particular Sum- 


T. Jones Reports, p. 164. 
L3 mons 


The H po- 


150 


mons was a thing then well known: If 
ſo, a new Proof of the Burroughs ſend- 
ing Members to Parliament may be 
thence collected; for they being all equal- 
ly Barons, and the Body Politick of the 
Borrough Tenants in Chief of the 
Crown, the Summons could not be to 
any particular Perſon, as in caſe of Feu 
dal Baronies, but muſt be to the Body Po- 
litick, who being in that capacity una- 
ble to act, the Authority neceſſarily 
deyolved on ſome of the Community, 
who became veſted with it by delega- 
tion from the Collective Body of the 
City or Borrough. | 

If we compare the Hypotheſis here 


heji: pro- ofter'd of the Legiſlature in the Con- 


poſed. com- 


pared with 


queror's Time, with what has been ſaid 


the Saxon Concerning it in the Saxon, we ſhall 


Conſtitu- 
tion. 


ſee a viſible Coherence, nay almoſt Uni- 
formity, betwixt them, which, however, 
has been little or not at all obſerved; 
for the Eccleſiaſticks in the Saxons Wi- 
tena Gemot and Norman Parliaments 
were the fame, ſo were the Earls; the 
only diverſity that can poſlibly be found 
is in thoſe whom the Saxons call Wites, 
and them we have here proved ro be 
ſtiled Barons and Burghers; and yet that 
will on due conſideration appear in- 
conſiderable, for, as has been proved, 
the Mites were the Superiors of the 
5 JX 
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Saxon Tyrthings, and as ſuch, had their 
Seat in the Vitena Gemot. We have 
obſerv'd alſo, that theſe Tythings were 
calld Boroughs; that they were of two 
kinds, Rural and Town Tythings, and 
that the heredirary Superiority of the 
Rural ones was confer'd, on the Con- 
queſt, on fome Norman, ſome Engliſh, 
which Tythings being generally given 
ro the former, receiv'd the Denomi- 
nation of Honours and Baronies: And 
as the Superiors in the Saxon time 
were by their being ſo, Members of 
their Legiſlature; ſo theſe by the like 
Reafon were Members of the Norman 
Parliament; with this only Difference, 
that as theſe were poſſeſs d of their Su- 
periority by Election, and for a Time 
only ; ſo was their Right to fit in the 
Legiflature only temporary : Whereas, 
theſe being the hereditary Superiors, 
had this amongft other Rights of Supe- 
riority in Succeſſion: And as the Saxon 
Wites fery'd for their Tythings, ſo were 
the Barons by Law intended to ſerve 
in Parliament for the Tenants of their 
Baronies , which we're told by good 
Authority v, is the Reaſon why their 
Tenants were exempt from contributing 
t Moor's Reports, 768. | 


v Crompton Juriſdic. 17, 11 H. 4. >. 4. 12 K 2. 
e. 12. 38 fl. 3. 23. 2 Inſt. 26. 
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to the Wages of Knights of the Shire; 
the Trading Tythings remain'd Mem- 
bers of the Legiſlature as before, and 
conſiſting chiefly of Engliſh, retain'd 
their Saxon Name of Borough, a Share 
in the Legiſlature by Election, under 
another Denomination, that of Wite 
being loſt, probably becaule *rwas not 
conterr'd always on the Magiſtrates 
and that of Burgeſs becoming in Ule : 
Thus was every Spot of Ground {till 
repreſen ed; for, as in the Saxon time, 
every Part was within ſome Tything, 
ſo in the Norman, every Part of the 
whole Kingdom was within the compals 
of {ome Barony, or ſome Borough. 
And ex- If we look into the Times after the 
pain: /& Conqueſt, we ſhall ſee the Hypotheſis 
Thins here propos'd as exactly tally with 
ſ«b/equent them as with the former. Amongſt 
= many remarkable Inſtances that might 
be given, I will in this place only 
mention four. 

I/, This Hypotheſis agrees with rhe 
univerſally receiv'd Opinion of our moſt 
judicious Writers, who all allow, that 
the Citizens and Burgeſſes fate in Par- 
liament long before any Knights of the 
Shire were choſen; aud that both 
Houſes originally ſate together v. 


* Athins's Rights of the Com. 24, 26 and 35. 


2dly, We 
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24ly, We ſee here a good Reaſon 
why the Parliaments were the ſupreme 
Courts of Judicature, and why Writs 
of Error did, and ſtill do lye to Par- 
liament; and though the Houſe of 
Peers are now the ſole Judges, yet is 
the Error ſuppoſed to be redreis'd in 
Parliament; for the Parliament conſiſt- 
ed of Earls who preſided in the Coun- 
ty Court, Barons who did the like in 
the Court-Baron, and the Repreſenta- 
tives of the Boroughs where the Com- 
munity judged ; what then would be 
more natural, than for the Errors of 
one Judge to be redreſſed by an Aſ- 
ſembly of the chief Judges in every 
Diſtrict of Ground? - 1 
- 34ly, This Hypotheſis well explains 
not only the Origin of the Privy Coun- 
cil and Courts of King's Bench and Ex- 
chequer, but allo their preſent Conſtitu- 
tion; for Politicks, a heavenly Science, 
when confin'd to its only true End to 
make the whole happy, deviating from 
it, and the Number of Controverſies ori- 
ginally cognizable only in Parliament in- 
creaſing, the ſhort time they fate occa- 
ſion'd, as I conceive, the appointing at 
firſt one Committee of Parliament, both 
to adviſe the Crown in Matters of State, 
and judge of Controverſies, when the 
Parliament did not fit; the 22 
891 of 
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of Buſineſs after occaſion'd the appoint- 
ing of three, one for State-Affairs, the 
other for criminal Matters, the third to 
regulate the Receipts, perhaps the Dis- 
burſements of the publick Money: From 
the firſt of theſe came the Privy Council; 
Hence the Office of a Privy Counſellor 
is for the joint Lives of the King and 
Counſellor *, for, being originally ap- 
pointed by Parliament, no Authority but 
Parliamentary can diſplace him; and as 
the King's Death diſſolv'd the Parliament, 
conſequently, it determin'd the Privy 
Counſellor's Office: Hence the Method 
now in Uſe of excluding a Privy Coun- 
ſellor is not by ſtriking his Name out of 
the Roll, but by omitting to ſummon him. 
From the other two were deriv'd the 
Courts of King's Bench and Exchequer. 
This Origin of thoſe Courts diſcloſes the 
Ground of their judging Cauſes betwixt 
the King and Subject, which the Common. 
Pleas, erected by King John's Magna 
Charta, does not. 

And we may alſo hence collect, 
that the making the Office of a Judge 
for Life, at leaſt in the two original 
Courts, is only reſtoring the antient 
Conſtitution: Why the Judges yet ſit 
in Parliament, and once were of more 
conſequence than they are now, and 

x 4 Inſtit. 54. 
that 
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that conſiſtently with Magna Charta, 
they amerced Peers. 

4thly, This Hypotheſis ſhews the 
Reafon of Writs of Error lying from 
the Common Pleas to the King's Bench, 
and not to the Parliament; and why 
thoſe from this Court are returnable 
in Parliament, and not before the 
King, before whom in Reafon they 
ought to be, if the Judges originally de- 

riv d their Power from the King only. 
The Proofs of our Hypotheſis 
that have been already produced are 
drawn from our own Writers, or from 
the preſent Conſtitution; many more 
might be collected from the Hiftory 
of other Countries, where our German 
Anceſtors ſettled themſelves : For, as 
has been already on another Occafion 
remark'd, theſe Nations having lived at 
home under the fame Form of Govern- 
ment, eſtabliſh'd it in all their Con- 
ueſts; but that would be too exten- 
fre an Enquiry, nor indeed haye I all 
the Books before me that are neceſ- 
ſary to do it, with the Exactneſs which 
ought to be aim'd at in every thing 
that is offer d to the publick. I will 
therefore confine myſelf, to ſhew the 
Parity betwixt the Scheme of Govern- 
ment that is here delineated, and that 
jn Scottand, and Germany : I _— 
theſe 


Compar d 
with the 
Conſtitu- 
tion of 

Scotland. 
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theſe Countries rather than any other, 


becauſe betwixt the Laws of Scotland 
and England there was antiently ſo 
great a Uniformity, that 'tis queſtion'd, 
whether the oldeſt Syſtem of Law in 


each Country are one and the ſame, 
or different Books; the Reaſon for 


chuſing Germany for the other Coun- 
try, where we may expect a Conſtitu- 
tion like our own is, becauſe our Saxon 
Anceſtors came from thence, and that 
the Bulk of the People and Language 
are deriv'd from them. 

In Scotland we find plainly, that 
all the immediate Tenants of the Crown 
are call'd Barons, not only in their 


Law Books, but allo in many Acts 


of Parliament, which is ſufficient to 
evince the Uſe of the Word there, and 
ſeems a ſtrong Evidence of its original 
Notation here. We need not ſpend any 
time neither I think, to ſhew that every 
Baron was originally a petty Prince; 
their Hiſtory abundantly flows the 
Power of the Superior over his Vaſſals, 
and we have lately ſeen how much 
that Power yet ſubſiſts. In Scotland allo 
till the Year 1425, we may infer, that 
all the Barons came to Parliament, be- 
cauſe an Act paſs'd that Year, in which 
tis recited, thatallthe immediate Tenants 
of the Crown were obliged to * 
| o 


1 


That the Burghs in Scotland, where 
the Term undoubtedly is only ap- 
ly'd to thoſe who hold of the Crown, 
had within themſelves a legiſlative 
Power, and were ſo many little 
Common-wealths, is evident by their 
Laws that are in print: And though 
I make no doubt, but in the earlieſt 
times they ſent Members to Parliament ; 
yet there not being ſuch direct Evi- 
dence of it, at leaſt that has yet fallen 
under my Obſervation, I muſt leave 
this on the Probability of the Thing; 
but that their Parliament was only the 
King's Court-Baron, and their Courts 
of Judicature and Privy Council origi- 
nally _ Committees of Parliament, 
we are afſur'd by one of the ableſt Men 
that ever adorn'd this Iſle y. 


The Government in Germany, even au '%: 
at this Day, is conformable to what we ie. 


have ſuppos'd ours was; the Emperor 
is equal to what our King was, the 
Princes to our Peers, the free Cities to 
our Boroughs, their Dyet and onr Par- 
liament differ only in Name, | 
On the ſolid Foundation we have 
here repreſented was the Government 
built when Milliam the Conqueror 
dy'd; his younger Sons William and 

y. Mackenzy's Inſtitutes of the Laws of Scotland, 18 
and 23. Craig de Feudis, 36, Cc. x 


3 Heury 


* * 
. - d - D454 So — F - N 
— — — — — SE. — ? — 
- = — — 
— ̃ Q! ẽ—p— q —ͤ—— — : - 
— — = 0 : — 2 * 
— C : - — — 

——_— — 

— — — 


Stephen 


made Earl: 


without 


[158 ] 

Henry ſucceſſively came to the Crown, 
and for ought appears changed nothing 
in the Legiſlature ; the latter of theſe 
dying, left the Kingdom to the rapacious 
Seizure of Stephen, Eatl of Blozs, who 
had no colour of Title; for he aſcended 
the Throne to it, tho' not call'd by the 
free Conſent of the People, nor claim- 
ing it by Proximity of Blood : As he 
obrain'd ir unjuſtly, ſo his Reign was 
one continu'd Series of Violence, and 
little Artifices, for the preſerving his 
ill-got Poſſeſſion, of the laſt two af- 
fected the Conſtitution of the Legiſla- 
ture in its moſt conſiderable Ranks, I 
mean, in the Earls and military Barons; 
of which in Order. 

"Tis related of this Prince, that he 
made Earls without Counties; but whe- 


Counties, ther theſe were originally made with- 


out having any County appropriated to 
them, or whether they had Counties 
at the time of their Creation given that 
were veſted in others, whom this King 
conſider'd as forfeited, for ſideing with 
his Enemies in the Civil Wars; and af- 
ter the Pacification, on the Pardons that 
were granted, the -former were conti- 
nud, or re- inſtated in their Poſſeſſions; 
and fo theſe new created Earls retain'd 


nothing but the Title of Earl, is a 


Queſtion I muſt leave to be eq 
Mi 
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by others; for I have not yet found ſuf- 
ficieat Reaſons to ground „ on. Eq 

The Barons, as we have ſeen, were _ = 
feudal, and fo many little Princes, they nc 
being divided in the Civil War betwixt 
Stephen, Maud, and Henry II, each 
Party treated thoſe of the other Side 
as Rebels; and in conſequence thereof 
forfeited ſuch of their Adverſaries as 
they could : This brought the immedi- 
are Poſſeſſion of much Land to the 
contending Princes, who with it remu- 
nerated their reſpective Friends. The 
Power of the Barons over their own 
Vaſſals each Side had ſufficiently ex- 
rimented in the War, which ſeems to 
the Reaſons why the Fees of the 
new Feoffments made by theſe Princes 
were of leſſer Diſtricts, ſo many being 
to be rewarded ; and allo, becauſe 
thereby more were drawn to an im- 
mediate Dependance on themſelves, and 
not on any of the Barons: Hence the 
Baronies, as they eſcheated, were ſplit 
into ſmaller Tenancies in chief, who 
all held immediately of the Crown. As 
the Number of the new Feoffees was 
great, hence aroſe the Diſtinction of Fees 
into Fees of the old Feoffments, and 
Fees of the new Feoffment, which is 
computed from Henry the Firſt's Death; 
and as all Antiquaries agree, the Fees 
19 of 
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Greater f theſe ſeveral Feoffments differ'd in 
1 nothing but their Extent 2: To me it 
ſeems, that this alſo gave Riſe to the 
well known Difference of greater and 

leſſer Barons. 
Henry 11. Henry II. ſucceeding to Stephen, un- 
= earl'd all the Earls that had no Coun- 
Ek, tics; but whether he did this to reſtore 
the antient Conſtitution, or out of any 
Diſlike to the Perſons who were veſted 
with this Title, is not clear: However, 
both his Mother and he ſeem to haye 
regarded it; for in their Creation of 
Geoffrey de Magnavilla, the Patent 
conveys the third Part of the Profits 
but conti- of the County, as Earls uſually had *: 
— „With Relation to the Barons, this Prince 
lictins purſu'd King Stephen's Policy in grant- 

ſplirting P 8 
the Baro- ing {mall Fees; of which the Feoffment 
*. of Berkley Caſtle to the Anceſtors of 
the preſent noble Earl of that Name, 
is a memorable Inſtance ; the Service 
originally reſerv'd by this King being 
only five Knights, as appears by an In- 
quiſition taken in Zdward the Third's 
time. The State of the Law of thoſe 
times affords alſo another Evidence of the 
Multiplication of Tenants in Capite in 
King Stephen and King Henry the IId“ 
Reign; for by the then Law, as well 
z Mad>x's Hiſtory of the Exchequer, p. 402, ec. 
2 Spelm. Codex leg. 319, Cambden's Britan. 237. 
as 
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as after by Magna Charta, all were 
to be judg'd by their Peers ; that is, 
thoſe who were their Convaſſals in the 
ſame Court: Now theſe Tenants in 
is 2 in conſequence thereof, could 
only be judg'd in Parliament; which 
in thoſe Days fitting bur a little time, 
could not decide all Controverſies that 
happen'd. amongſt them: Hence aroſe 
the Inſtiturion of Juſtices 1tznerant, 
which deſerves the more to be remark'd; 
becauſe tis the firſt or ſecond Inſtance 
that we find in this Kingdom of the 
legiſlative and judicial Powers being ſe- 
ver'd, and *twas then thought a Grie- 
Vance *. Fay | | 
Richard the Firſt's Reign yields no 
Notes of any Change in the Perſons 
of the Legiſlators, but his Brother King 
John's, as his Circumftances bore ſome 
Reſemblance to that great Innovator 
Stephen, ſo he ſeems to have ſet him for 
a Pattern, inventing a new Method of 
making Earls; for inſtead of giving them 
the third Part of the Profits of the 


County, he reſerv'd the Bulk to him- John . 


ſelf, and gave his Earls only a ſmall 


Penſion in lieu thereof b: This Method mating 
ſeems to have hurry'd the County 3 


2 Brady's Hiſtory, 404 and 442, 
b Camb, Brit, 237, &c. 
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Court, before declining to the Circùumſtan- 
ces we now ſee it in, and therebyoccaſion'd 
the erecting of the Court of Common- 
Peas, firſt eſtabliſh'd in this King Reign; 
for the Earls, whilſt they were to re- 
ceive one Third of the Profits of the 
County, which chiefly in thoſe Days 
arofe from the Multitude of Suits de- 
rermin'd in that Court, were oblig'd oy 
the prevailing Tye of Intereſt to lo 
into the Proccedings, ſupport the Dig- 
nity of the Court, and on all Occa- 
ſions to aſſert its Juriſdiction; whereas, 
being no ways after this new Contri- 
vance, concern'd to increaſe or pre- 
ferve its Revenues ; they ſeem to have 
left the Suitors ro apply for Juſtice, 
in Caſes cognizable before them to the 
tor Courts; which for Reaſons we 
need not here inſiſt on, they often found 
moſt elgible. Thus the Earls neglect- 
ing Power, becauſe not attended with 
Profit, they loſt all Influence in their 
Counties, and made Room for the Lord 
Lieutenants; who, though now they 
are thought to ſupply ply the King's Place, 
yet Nen originally only to have been 
the Earls Subſtitutes, #nd were firſt ap- 
pointed in Z&ward IId Time“. 


* Tyrrel's 34 .. p. 408. 
3 | 
The 
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The Method 'introduc'd by K. John SR 

occaſion'd a Difference betwixt the Man- 1 

ner of creating Dukes and Earls, in this Ii 
| 


. 1 Wil 
[ 163 ] | i 


and the other European Monarchies ; | 
for the Revenues of the Dukedoms and | 
Counties being thus ſever'd, the Titles 
were, as before, given away; whereas, M18 
in other Countries, no Means being [| 
us'd for that Purpoſe, the Sovereigus, | 
when they had a Mind to confer Ho- 14 
nours; parted not with the old great 14 
Dukedom, or Counties, but erected the | 
Lands, of the Perſon that was to be I! 
dignify'd with a new Title; into a Duke- 010 
dom or County. n _ | 
The antient Manner of creating Earls, 4 2-6: i 
after they ceas'd to be elective, has — 
not been yet enquit'd into, becauſe in the crea- 
the foregoing time there are no Mo- 2% 
numents remaining on which probable 
Conjectures may be founded: Bur it 
ſeems pretty clear, that in this Period 
of Time they were created by Patent, 
yet there is ſome doubt, whether theſe 
atents were meer Acts of Royal Grace 
and Power, or whether they were re- 
ally Acts of the Legiſlature, and the 
Patents themſelves really Acts of Par- 
liament. That the Reader may judge 


for himſelf, for I do not preſume to WH 
ive any Opinion in this caſe, I ſhall 11 
ate all the Reaſons I can find for their 1! | | 

| M2 being 


„ 
being made by Parliament, with the 


Objections to this Opinion, and ſuch 


Reaſons for 
the Parli- 
amentary 


Solutions of them as have occurr'd to 
me. 

Feudal Earls (all were ſo in the time 
we ſpeak of) could be made only by 
the Aſſent of Parliament, becauſe, 

1. By the feudal Law, to which (our 
Law being built on it) we ought in 


Creation of dubious Caſes to reſort, no Peer could 


Earls, 


be made without the Conſent of the 


other Peers c. 


2. The Directum Dominium of the 
Land that compos'd an Earldom, being 
in the collective Body of the Kingdom, 
the King (who was not then, nor till 
Edward the IV*"s time reckon'd a 
diſtin Eſtate, but only the Head of 
the whole) * could not transfer the 
Property without the Concurrence of 
the reſt of the Body : But as a Body 
politick cannot act it ſelf where any 
particular Act is to be done, the Exe- 


cution thereof naturally deyolyes on 


the Superior, whether King or Lord, 
though it receives its Sanction from 
the Aſſent of the Body politick; fo 
were the neceſſary Acts to the paſſing 


© Hottoman's Franco-Gallia, c. 14, &c. 
4 Tyrrel's Ap. to the Second Volume, p. 4. 


3 the 


r TF > TT "TRE «8 


165 


the Earldom perform'd by the King -- 
Thus, if the City of London were ar 
this Day to make a Feoffment of ſome 
part of their Land; and no Perſon 
were by the Corporation authoris'd to 
deliver Seizin thereof, it would naturally 
devolve to the Mayor; yet ſurely the 
Community would be allow'd to be 
the Feoffors. All Feoffments were ori- 
ginally made by Words only without 
any Writing; the Superior, whether 
King or Lord, ſpeaking the Words 
that convey d the Land before, and by 
the Aſſent of the Convaſſals, or Peers 
of the ſame Court or Community, at 
firſt, as I ſuppoſe, without any Cere- 
mony whilſt they continu'd annual; 
afterwards, probably for the better E- 
vidence of the Act, the Poſſeſſion be- 
ing a Proof of Property, and the Exe- 
cution of every Contract conſiſting in 
the Delivery of the Thing contracted 
for; and Land being uncapable of a 
manual Tradition, Various Symbols 
were us'd to repreſent ſuch Delivery. 
When Fees were annual, the Remem- 
brance of the Inyeſtiture of a Feud might 
be well preſery'd without Writing, and 
conſequently the Title clear ; but when 
they became Eſtates for Life or heredi- 
tary, the Caſe being far otherwiſe, ſome 
Memorials of the Enfeudation were 
| M 3 made, 
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made, which were only meer Narra- 
tives of the Fact; therefore in them the 
Superior is nam'd always as a Feoffor, 
becauſe he executed the Acts neceſſary 
for the transferring the Poſſeſſion, and in 
the third Perſon ; and they mention the 
Feoffment in the Preterperfect Tenſe, 
which teſtifies only a paſt Contract, and 
makes no preſent one. The feudal Peers 
there preſent are nam'd as Witneſſes, 
though at the ſame time they aſſented, 
and their Concurrence was neceſlary : 
Hence their Names were exprels'd un- 
der the Clauſe of hizs Teſtibus. After- 
wards (perhaps from the Frequency of 
Diſpytes that happen'd concerning the 
Exactneſs and Truth of theſe Memo- 
rials) they began to draw them ſome- 
times in the firſt Perſon, and being yer 
made only for Evidence remain'd in 
the ſame Tenſe; but being ſign'd by 
the Feoffer himſelf, a prudent Caution, 
when Seigniories became hereditary, 
the other Clauſe in cujus rei Teſtimo- 
uium, Sc. was inſerted; theſe were 
here call'd Charters, but abroad, breve 
teſtatum In France, till the Thir- 
tcenth Century, the. feudal Tenants 
were compris'd under this Clauſe, after 


Craig, 137. Corvi, 109, 


only 
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only the five great Officers of the 
Crown's Names were inſerted f; and 
that was deem'd ſo very neceſſary to 
make their Charters effectual, that if 
any one's Name was omitted, then was 
the Reaſon thereof expreſs'd in the 
Charter s; ſo in all the Acts of Mo- 
ment of the old Earls of Holland, we 
find the Authority and Subſcriptions of 
the Barons to them: The like alſo was 
practis d in Scotland; and in England 
the like Forms prevail'd, for the Laws 
were originally firſt afſented to by our 
Kingsin Parliament, as Acts of Grace now 
are ſent down from the Crown : This 
is plain from what Bracton writes K, 
« Legis Vigorem habet quicquid de 
& conſitzo & conſenſu magnatum & Re- 
« ipublicæ Communi Sponſione Aut ho- 
e ritate Regis ſtve Principis præce- 
deute guſie fuerit definitum & ap- 
« probatum; and allo by our famous 
Magna Charta, which though it runs 


f $ Coke's Princes Caſe, Hale's Hiſtory of the Law, 

p. 8. 
S8 Mabillon de re diplomatica, 157. Mexzeray in the 
Reign of Philip. Madox's Hiſtory of the Exchequer, 
p. 19. | | 5 

h Grotius de R. Bat. 78. 

i Dalrymple's Collection concerning the Scotch Hiſ- 
tory, p. 229, Et paſſim in Apendioe. 
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in the King's Name, yet has the Af- 
ſent and Approbation of the Peers tel. 
tify d, by the Inſertion of their Names 
under the Clauſe of h:zs Teſtibusk. This 
Form of making Acts, after the Defeat 
of the Earl of Lezceſter, Prerogative 
running exceeding high, and Liberty 
languiſhing, receiv'd an Innovation; 
and as the Subjects were then firſt forc'd 
to petition the King for Juſtice, ſo the 
like Manner of applying for Laws was 
introduc'd; the Petition and Anſwer 
containing the Senſe of the King and 
Parliament; from them was extracted 
the Acts, perhaps by ſome Committee 
appointed for that Purpoſe by Parlia- 
ment, and as it ſeems ſeal'd, as they 
us'd to be before this Change, with the 
Great Seal“; and this Method continu'd 
till the latter End of Henry the VI"'s 
time; then they were drawn up in the 
firſt Inſtance in the Form we now fee 
them f: The Clauſe of hizs Teſtibus 
however continu'd in all Charters and 
Writs 'till Richard the Firſt's, or Kin 

John's Reign, then the Teſte meip/o 
was introduc'd, at firſt, and for ſome 
time only in Writs, or mandatory Pre- 


* Tyrell's Hiſtory, p. 452. 
| Hale's Hiſtory, p. 14. 
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cepts, after in more important Caſes z 
which kind of Teſte ſince Henry VIII" 
time has prevail'd in all Caſes |, the 
Patents for Peerages — excepted = 
as I ſuppoſe at, moſt aſſuredly about 
the time the Clauſe of hizs Teſtibus 
was left out, and that of Teſte meip/0 
was introduc'd; both here and in 
Scotland f the Stile in the Begin- 
ning of Charters was chang'd: For, as 
before the Propoſal ſeem'd to come 
from the King, and the Aſſent of the 
Peers was teſtify'd, by the Subſignation 
of their Names; ſo after leaving out 
the Atteſtation of their Conſent, the King 
gave over uſing the ſingular Number, 
and then comes in the Uſe of the Plu- 
ral, Noc,“ Sc. The learned Reader will 
judge whether the Character of King 
John, and the Times conſider'd, this 
was not an evaſive Device, of the ſame 
Nature with that of his making Earls, 
to/have thoſe Precepts and Commands 
& his obey'd, which iſſu'd by his own 
ſole Will, which without the Concur- 
rence of the Peers were not obligatory, 
and to which they would not concur. 


Madox's Diſſertat. to the Formulare, 32. 

m I Inſtit 7. a. 2 Inſtit 78. 

Dalrymple's Collection of the Scotch Hiſt. p. 187. 
F 2 inſtitute, p. 2. Nicholſon, Hiſt, Lib. 179. 
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The like Forms were alſo obſery'd in 
the Feoffments made by the Peers, the 
Aſſent of their feudal Tenants being 
alſo compris d under the Clauſe of þzzs 
Teſtibus; and ſometimes alſo under this 
Clauſe the Conſent of the Perſons, with- 
out whoſe Concurrence the Deed was 
not valid: Theſe Forms conting'd *ill 
the Alteration of the Forms of our Acts 
of Parliament, when they were reduc'd 
to that of a Tripartite Indenture; and 
all the Ranks of Perſqns whoſe Af- 
ſent was neceſſary were made Parties 
to the Acts: So were all Perſons inte- 
reſſed; inſtead of their Aſſents being 
teſtify d under the Clauſe of his Tefti- 
bus, they were, as at this Day, made 
Parties to the Deed itſelf. As to the 
Number of Names that were inſerted 
under this Clauſe, by the beſt Qbſer- 
vation I can make, I incline to ſuppoſe, 
at firſt all were inſerted; nor will 
this ſeem ſtrange, if it be conſider d, 
that the feudal Peers were not origi- 
nally many; aſterwards on their In- 
creaſe probably the Majority; and on 
theit yet becoming more numerous, 
(ſuppoſe) in King Szephen's time, tho 
the Charter receiv'd its Sanction from 
the Aſſent of all, only ſome n, as it 


„ ® Selden's Fides of Honour, 5 80. 
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ſeems in the Behalf of the reſt“, and no 
determin'd Number, but cyer of the 
greateſt Men in the Kingdom; perhaps 
the Names of thoſe who were appointed 
to pur it into Form. 

If theſe Obſervations are allow'd to 
proye, that the Mention of theſe Per- 
{ſons Names under the Clauſe of h:zs 
Teſtibus imported their Aſſent; then 
tis clear, that originally all Earls were 
made by the Aſſent of the Parliament; 
and they yet retain in their Patents an 
Evidence of their being ſo created ſtill. 

4. Many Patents for. Peerages were 
paſs d in Parliament, and undoubtedly 
were Acts of Parliament ; many Cre- 
ations made out of Pariiament were 
confirm'd in the ſubſequent, for which 
there ſeems to have been no Ground, 
if the King alone had a Right to con- 
fer the Title p. 

5. The Barons have claim'd, and ac- 
cording to the Opinion of ſeveral 
learned Antiquaries juſtly too, that all 


Offices ought to have been fill'd up in 


* Petyt's Rights of the Commons, 37. 

o Mad, Diſſert. to the Formulare, p. 32. 

p Selden's Titles of Honour, 624. 8 Coke's Princes 
Caſe. W. Jones, 104. Pryn's Plea for the Houſe of 
Peers, p. 6. Tyrell's Introduction to the Third Vol. 
p. 6, and in the Third Vol. p. 661, 886. 
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the times we treat of by Conſent of 
Parliament; and during the Period of 
Time we are ſpeaking of, Earldoms 
were officiary, and conſequently within 
the Barons Claim. h 

6. It ſeems clear by the Law, at leaſt, 
as twas underſtood in the Times now 
treated of, that all Earls had Counties 
appropriated to them (though they did 
often write themſelves Earls of ſome 
of their Caſtles) 4 and that no Power 
but that of King and Parliament could 
make a County, or conſolidate two in- 
ro one, ſeems to haye been the Opi- 
nion of latter Ages allo; for Henry 
VII. by the Authority of Parliament, 


divided Hales into Shires; and Hex- 


amſhire was after, by Act of Parlia- 
ment, conſolidated with Northumber- 
land: It may therefore be infer'd, 
that, ſuppoſe the King could grant a 
County that eſcheated, and thereby 
make an Earl; yet that he could not 
originally increaſe their Number: Nor 
do I recollect any Inſtance of an Earl's 
being made without the Title of a Coun- 
ty 'till King James the Firſt's Reign: 
Since indeed Dukes and Earls becoming 
more numerous, many have aſſum'd 


q Vincent againſt Brook, p. 11. 


other 
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other Titles; and ſome have even taketi 
Titles from Lands that are not imme- 
diately held of the Crown, which 'twill 
be very difficult to reconcile to Law or 
Reaſon. 

Againſt the Parliamentary Creation oi 
of Peers, beſides rhe preſent Practice, a3ain/ he 
there ariſes an Objection from a Re- 7" 
cord, the Knowledge of which I owe ca 
to a very learned Friend: As 'tis not Ene 
poſſible to judge of the Weight this 4%. 
Objection ought to be allow'd, but b 
a Peruſal of the whole Record, I ſhall 


here inſert it at large. 


60 OU Soverain Lord, like it your 
« Noble Grace to be remembred 

« howe I John Erle Mareſcall have ſued 
c in diverſes your Parlementz, in tyme 
« of your gracious Regne, deſiryng to 
« have Declaracion made for my Place 
« in yis your Hie Court of Parlement 
« aboue my Couſyn of Marul, as I 
cc and all my Aunceſtres, and Prede- 
« ceſſours have had at all tymes, of 
c which no Mynde ys ye contrary,tas 
. « Erles of Nor#thfolk, as well for he 
4* Blode Riall, and Armes Rially, yat 
« T am come fro, and bere, as for the 
« ſaid Erledome, as by diverſes Evi- 
« denſes, Wrytinges, and Recordes in 
vyis your preſent Parlement declared, 
« fully 
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t fully in my Conſeit ys proved, which 
4 proves notwithſtandyng, yat Hie and 
« Myghti Prince my Lord of Gl/oxc. 
« your Bealuncle, and your oyer Lords, 
« by your Hie Auctoritie in your Par- 
« lement aſſembled for diverſes Cauſes 
hem mocvyng, will not take upon 
« hem Declaracion for my ſaide Place, 
* whereupon the Comunalte of your 
'* Realme at ys tyme by your Com- 
“ maundement callid to yis your Riall 
« Court of Parlement, ſeying yis Delay 
* of which were like to growe uneaſe 
and untrendly Love betwene me and 
« my ſaid Couſyn of Varun, hau 
4 in all humble wiſe; inſtaunced your 
innocent and benygne Soveraine Lord- 
4 ſhip, conſyderyng howe yei here ſey 
« by common Langage, yat I ſhuld 
« be born to be Duc of Norfolk, which 
« if ſo, were your Comunaltie ſuppo- 
« ſeth ſhold make finall Concluſion of 
« ye Determination of my ſayd Place 
C above my ſaid Coulyn of Marul, 
* at the Reverence of which Comu- 
&« nalte, as wel as for ye Deſire yat I 
© love to have Peas, Reſt and Tran- 
© quillite with my ſeyde Couſyn of 
* Warr. And in eſpecial, deſiring to 
« ſave ye Right and Inheritance of me 
« and my Heires, yat God of his 
Grace hath ſuffered me to be borne 
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* unto, cleyme to be Duc of Norflke, 
* declaring to your Noble Grace, to 
* yat Hie and Myghti Prince your Beal- 
“ uncle, my Lord of G/onc. and to all 
« ye oyer Lords in your preſent Par- 
« lement aſſembled, howe yat yt liked 
« to King Richard ye Seconde, after 
« ye Conqueſt, your worthi Prede- 
« ceſlour, for diverſes Notables Cauſes 
„him moeyyng in his Parlement holden 
« at Weſim. the xxix. Day of Septem- 
« bre, ye Year of his Regne xxi, by 
« his Letters Patentes to cree Thomas 
that tyme Erell of Notyngham, and 
« Mareſcall of Ingeland, into Duc of 
« Norf791k, with the Stile, Title, Name 
“ and Worſhip to ye ſame Duche ap- 
„pendant, to have ye ſaid Stile, Title, 
Name and Worſhip to ye faid Duc, 
and to his Heires Males of his Body 
“ comyng for evermore. And over yat 
« ye ſaid King, King Rzchard yat fame 
« tyme by his faid Letters Pattents 
« granted to the ſaid Duc, and to his 
* Heires Males of his Bodie 
« for the better Suſtentacion of the 
« ſaid Stile, Title, Name and Worſhip, 
© xi Marcs yerlie, to be take in his Ex- 
« chequer, at ye Feſtes of Paſene and 
« Seint Michell. Which Thomas Duc 
&« had Iſſue Thomas and Mee; and of 
&* his Stile, Title, Name, Worſhip, and 

“ Annuel 
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« Annuel Rent of xi Marc; the faid 
* Thomas Duc dycd ſeized in tyme of 
« the ſaid King Richard; after whoſe 
« Deceſle, the ſaid Stile, Title, Name, 
« Worſhip, and Annuel Rent of xi 
« Marc, deſcended to the ſaid Thomas 
« the Sonne, as Sonne and Hier, which 
« Th mas the Sonne dyed yereof ſeiſed 
« within Age, and withoute Iſſue of his 
« Body comyng, after whoſe Deceſſe, 
« the laid Stile, Title, Name, Worſhip, 
« and Annuel Rent of xi Marc de- 
« ſcended to me, as Broyer and Heir, 
« be Force of the ſaid Creacion and 
« Graunt. And ſo I clayme to be Duc 
« of Norfolke, and to have the Stile, 
„ Title, Worſhip, and Annuel Rent of 
« xi Marc aforeſaid: And yat I may 
« by you our Soverain Lord, my ſaide 
« worthy Lord your Bealuncle, and all 
« your oyer Lords, be ſo reputed, holde 
« and declared, in yis your Rial Court, 
« and to have and enjoie my Place 
c yerto accordant : Say ing alweis, ye 
« Title, Right, and Poſſeſſion of Mee, 


« and myn Heires of myn Body com- 
« yng, as Erels of Norfolk, to my 
« Place in this Hie Court, above my 
c faide Couſyn of Warr. and his Heires, 
« bycauſe ye Name of Duc of Norfolk 
« is tailed to me, and to my Heires 
D | „ Males 
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& Males of my Body comyng. Arid 
te the Name of Erel of Norfolk is tailed 
& to me, and to my Heires of my Body 
4 coming generally. Beſechyng mekely 
<< unto your Hie and Noble Grace, yat 
« yis my Supplicacion, and all oyer 
« Matteres into yis your ſaide Parle- 
« ment, by mee and myn Counſel no- 
& tified, miniſtred and declared, in proof 


& of my Place for to be had, as Erell 


«© of Nor. above my ſaid Coulyn of 
« War. may be in yis your Parlement 
« entred, and of Recorde enacte.“ 


VA quidem Petitione in Parlia- 
mento predicto lecta, plenius & 
intellecta ac habita, inde cum Fuſti- 
ciariis; & Servientibus Domini Regis 
ad legem, ac alits peritis de conſilio 
ipſius Domini Regis matura & dili- 
genti deliberatione: Con — quod 
licet prefatus nuper Rex Richardus, 
in ditto Parliamento ſuo Thomam, 
nuper Comitem Notinghamie, in Du- 
cem Norff. in forma predicta creave- 
rit Ac idem Parliamenium cum ſuis 
circumſtanciis & dependenciis quibuſ: 
cumque poſimodum in Parliamento Do. 
mint Hen. nuper Regis Angliæ, aut 
Domini Regis nunc, apud Weſtm. 2 
Feſio Sanctæ Fidis Virginis, Anno 
N Domini 


— — 1 
- — 


f — - 


—— — — 
4 — 
23 


r tr rome a dw le : 
_— — 


— my 
2 — 


* j 
4 of 
1 
7 
ol 
+ i 
os. * 
*4 . 
1 
i 
13 l 
#4 
/ s * 
| [i 
: 
\ 


[ 178 ] 


Regn: ſui primo, tento, generdliter 
revocatim extiterit, & penitus adnut- 
latum, pro eo tamen quod hujnſmod: 
creatio Ducum ſive Comitam, ant ali- 
arum dignitatum ad folum Regem per- 
tinet, © non ad Parliamentum, pre. 
fatuſque nuper Dux din ante dictum 
Feſtum Sante Fidis, diem ſuum clau- 
fit extremum, prout per drverſas In- 
quiſitiones poſt Mortem ejuſdem nuper 
Ducts, virtute quorundam brevium ip- 
ſius nuper Regis Henrici captas, © in 
Cancellaria ſua retornatas, ac in pre- 
ſenti Parliamento de advi ſamento Do- 
minorum Spiritualium & Temporalium 
ypredictorum, exhibitas E oftentas, 
Plenius poterit apparere, ſicque revo- 
catio dicti Parliamenti ip 72 nuper 
Regis R. prefatum nuper Ducem aut 
Fleredes ſnos abſque ſpeciali mentione 
de eis fatta in eadem, nullatenus le- 
dere potuit: Ac etiam pro eo quod 
znſpecto rotulo ejuſdem Parliament: 
prefati nuper Regis Henrici, nulla fit 
mentio in eodem, de aliqua ſpeciali re- 
voc at ione ſine adnullatione dtili, Ti- 
tuli, Nominis vel Homoris ipſius nuper 
Ducis, vel dictorum Heredum ſuo- 
rum. 
Necnon pro eo quod quamplures 
alii, quorum quidam in Comites, qui- 
dam iu alios ſtatus ſive dignitates per 
1 | 


Pre- 


ö . CO 


| | 279) ani 
Prefatum nuper Regem Richardum 15 
ditto Parliamento ſuo, modo con ſimili, 
creati fuerunt, ft Stilis, Titulis, 
Nominibus, & Honoribus extunc con- 
tinue uſi ſunt & gaviſi, ac eis in pre- 
ſenti gaudent & utuntur, dicta gene- 
ali revocatione & adnullatione Par- 
liamenti ipſius nuper Regis H. ut pre- 
mittitur facta, non obſtante aliix 
quogue quampluribus notabilibus de 
cauſis tunc ibidem diligenter attentis, 
tandem per Dominum noſirum Regem, 
de aviſamento & aſſenſu Dominorum 
Sprritualium & Temporalium predic- 
torum, ac Communitatis Regnz Anglie 
in ditto preſenti Parliamento exiſten- 
tium, necnon Juſticiariorum, © Servi- 


entum Domini Regis ad legem, & alio- 


rum peritorum de conſilio eguſdem Do- 
mini Regis predictorum, declaratum 
fuit & unanimiter concordatum, quod 
prefatus Johannes Comes Mareſcallus, 
© Filius predifti Thome Ducis, © 
Frater, & Heres predicti Thome Fi- 
[ti Thome, virtute carte, & Succe/* 
ſionis prediftorum de cetero Dux Nortt: 
reputetur & teneatur, ac Stilo, Titu- 
to, Nomine, & Honore Ducis Norff. 
yaudeat & utatur juxta tenorem Car- 
te ſupradicte. Quam quidem declara- 
tionem & concordiam, prefatus Do- 
minus Cancellarius Auforitate Regia 
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poſtmodum, vi g. xiiij die Julij, ultimo 
die bujus Parliameuti, de avi ſamento 
Dominorum Spiritualium & T empora- 
lium predictorum in pleno Parliamento 
predicto, in preſentia Domini noſtri 
Regis, publice declaravit. Super quo 
prefatus Johannes, ut Dux Norff. Ho- 
magium ligeum eidem Domino noſtro 
Regi tunc ibidem immediate fecit, (quo 
fatto) idem Dominus noſter Rex de avi- 
ſamento & aſſenſu predictis, ipſum Du- 
cem inter pares Parliament: predicti in 
loco competenti ſedere demandavit; quod 
idem Dux gratanter fecit tunc 2 


v6;ervati- Here ſeems indeed an expreſs Teſti- 
0n5 en it. mony for the Prerogative, but many 
Obſervations muſt be made before its 
Weight can be judg'd of. 
1. The material Paſſage is only in the 
Recital, therefore it cannot be creative 
of a new Right, but at moſt, declara- | 
tory of an antient one. 
2. Such a Recital is not of the | 
ſame Authority as the Recital in our | 
Acts of Parliament fince Henry VI" 
Reign; for, as was remark'd on ano- 
ther Occaſion, the Acts were not then 
drawn into Form on the firſt Inſtance, 
but that this was firſt begun in the lat- 
ter End of this very King's Reign: 
So that it ſeems ſome Acts not war- 


ranted 
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ranted by the Petition or Anſwer had 
been then made, and the Flagrancy of 
ſuch very ſoon after introduc'd the Me- 
thod now in practice: Hence we may 
well queſtion, ſuppoſe this were an Act 
of Parliament, for it ſeems only a Judg- 
ment given in that High Court, whe- 
ther theſe Reaſons were the Senſe of 
the Legiſlature, or only the Flouriſhes 
of them who drew up this Record, and 
the more ſo, becauſe nothing in the Pe- 
rition warrants it. 

3. This Record feems alſo to carry 
a ſtrong Evidence of the Parliamentary 
Creation of Peers, becauſe *ris evident, 
that on this Suppoſition the Duke had 
not then the poſſeſſion of the Title or 
Rights appertaining to that Rank. | 

4. If the Power of the King had been 
clear, what Occaſion was there to men- 
tion any other Reaſon, for the Judgment 
given in Fayour of the Claimant. 
F. The conferring Earldoms might 
at the time we ſpeak of be veſted in the 
Legiſlature, -and the Right might by 
ſubſequent Uſage be gain'd before, or in 
Henry VI"s time, as it now is by the 
Crown. 


Some Perſons have imagin'd, that The Teſer 
theſe Tenants of the diſloly'd Baronies, 


who were diſtinguiſh'd by the Name of 2, 


the Leſs Barons, did not enjoy any base. 


N 3 Share 


[ 182 |] 


Share in the Legiſlature, nor the other 
Rights of Barons; but this is an Error: 
For there is proof enough, that in all 
this ſpace of Time, the Notion of a 
Baron continu'd annex'd to a Tenan- 
cy in chief of the Crown; and that 
theſe leſſer Barons enjoy'd the ſame 
Privileges the greater did. Henry II- 
Time affords two pregnant proofs of 
this; for, by the Aſſize of Clarendon, 
tis clear all the Eccleſiaſtick Tenants 
in chief were Barons; and by parity of 
Reaſon, the like may be concluded of 
the Lay, on the Feoffment he made 
of Berkley Caſtle, (which has been 
before remember'd) he reſery'd only 
the Service of five Knights, Two of 
theſe, by what Means I know not, 
were extinguiſh'd; and yet, by an In- 
quiſition taken in Edward the IIs 
Time 'tis found the Caſtle was held by 
Barony by the Service of three * The 
fame Notion continu'd in Edward II“ 
Time, for the Abbor of Lezceſter be- 
ing ſummon'd to Parliament excus'd 
himſelf, becauſe his Abbey was founded 
by Mountford Earl of Langer, and 
in conſequence thereof was not held in 
chief of the Crown“. In Edward III 
Time by Inquiſition it appears, the Caſtle 
2 Atwood, a 
* Pryn's Flea for the Houſe of Peers, 151. 
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of Abergaveny, which even at this Day 

is held by Barony, was found to be 

held in chief by a military Service“. 

This Increaſe of Tenants in chicf 

had produc'd a very unequal Repre- 

ſentation of the Kingdom, theſe leſſer 

Barons having an equal Share in the Le- 

giſlature with the moſt potent; and this 

Grievance being now probably grown 

to the greateſt Height, when K. John 

was reduc'd to Reaſon, this Clauſe was 
inſerted in his Magna Charta. 

Preterea wolumus & concedimus, The Claus 
nod omnes alie Civites, & Burgi, & fe 
ile, & Barones de quinque portubus, Magna 

omnes portus habeant omnes liber- Charta 

taten, & omnes liberas conſuetudines g 

fuas, © ad habendum commune con ſi.- 

lium regni de auxiliis aſſidendis (a- 

liter quam in tribus caſibus predictis.) 

Et de ſtutagiis aſſidendis ſummeneri 

facimus Archiep * Epi ſcopos, Ab- 

bates, Comites, majores Barones 

Regui ſigillatim, per Literat noſtras. 

Et preterea faciemus ſummoneri in 

generali per Vice-Comites & Balli vos 

noſtros, omnes illos qui in capite de 
nobi tenent ad certum diem ſc. ad 
terminum 40 dierum ad minus, & ad 
certum locum & tempus, in omnibus 
literis illius ſummonitionis, cauſam 
FTreatiſe of the Barony of Abergaveny, 65. 
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fummonitionis illius exponemus : Et 
fic facta ſummonitione, negotium ad 
diem aſſignatum procedat, ſecundum 
conſilium eorum qui preſentes fuerint, 
quamvuis non omnes ohiti veue- 
rent. 


The cen. In this Paragraph many Things de- 


ounces of 


ſerve Conſideration. 1. It occaſion'd a 
new Diſtinction of Barons; for, as the 
ſplitting Baronies gave Riſe to the Dif- 
ference of the old and new Feoffment, 
and that of greater and leſs, ſo did this 
to that of Parliamentary and Unpar- 
liamentary Barons; and as the Word 
was formerly per Eminentiam, apply'd 
to the chief Man of the place; ſo did 
it like wiſe in time become appropriated 
to the chief Man of thoſe places who 
{ate in Parliament : Hence the Additi- 
on of Baron became conſider'd as an 
Hongnr; and as before, the Title of 
the Ferſon's Office, Biſhop, Earl, &c. 
was inſerted in Deeds, ſo now began 
what was more common in K. Henry 
the Third's Reign, for the Barons to 
write themſelves Barons of their chief 
Caſtleb: And as a great Antiquary ob- 
{erves, then the leſſer Barons were ſtil'd 
military Tenants; whereas before, all 
Tenants zz Capite were in our Hil- 


b Selm. Rem. 245. 
5 1 


tories 
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tories and Records denoted by the 
common Name of Barons *, and their 
military Tenants, as it ſeems by the 
Certificates of the Barons © in Henry 
the Second's Time Tenants, by Knights 
Service. 2. It appears, that the great 
Barons were to be ſeverally ſummon'd, 
ſo they are at this Day; but this 
Clauſe does not declare who were great 
Barons. All the Light I can find to 
determine this by is, 1. From the Inqui- 
ſition, concerning the Tenure of the 
Caſtle of Berk/ey, already cited on 
another Account; by it 'tis plain, 
thar at moſt five, perhaps three Knights 
Fees at this time conſtitured a Baron. 
2. If more than one Knight's Fee that 
was held in chief did not entitle the 
Tenant to the Appellation of a greater 
Baron, than the immediate Tenants to 
the Crown not fitting, but only (as 
will be cleard in the Sequel) by Re- 
preſentation, it will follow, that there 
was then two Degrees of Repreſenta- 
tions, which is without Example, con- 
trary to Reaſon and a known Maxim 
in Law, that an Authority, unleſs 
coupled with an Intereſt is not trans- 
ferrable; ſo that it ſhould ſeem that 


* Selden's Tit es of Honour, 589, © Madox's Hi'- 
of the Exchequer, 400. | 
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thoſe were the greater who had any 
Sub-Tenants, thoſe the leſs who had 
none. The learned Reader may, bur 
I do not pretend to decide the Juſtneſs 
of this Conjecture, 
Tho' by Vertue of this Clauſe that 


of Knights limits the particular Summons to the 


of theShire. 


reater, the leſſer Barons were excluded 

om ſitting in Parliament ſingly, and 
in Perſon; yet as it directs, that they 
ſhall be ſummon'd in general (a Term, 
if the Hypotheſis that has been offer'd 
concerning the Burroughs is true, then 
well underſtood) it gave them a Right 
to do this, as a Community in general, 
and by Repreſentation ; which was 
moſt juſt, for otherwiſe, tho' before, 
every Individual had a Right veſted in 
bimielf, all of them would have been 
excluded, when all the Land - holders 
had a Share in the Legiſlature from 
any; and this too contrary to the uni- 
verſal practice of rhe antient Times; 
whereas, the admitting Perſons as their 
Repreſentatives was in ſome meaſure re- 
ſtoring the antient Conſtitution, becauſe 
as the Land theſe Tenants held, when uni- 
ted in one Seignory, intitul'd the Poſſeſſor, 
amongſt other Rights, to that of a Voice 
in Parliament: ſo was it reaſonable, 
that ſome in behalf of theſe leſſer Ba- 
rons ſhould be authoris d for the Exer- 
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ciſe of this Right, which as a collec- 
tive Body they could not otherwiſe 
exerciſe. As all theſe leſſer Barons 
were co-ordinate in Rank, this natu- 
rally devoly'd on ſuch of their Body 
as the reſt confer'd it on; the Perſons 
ſo choſen were from the Tenure of 
their Lands call'd Knights (fach is the 
Law Phraſe borraw'd from the old 
Saxon, that ſignifies Tenants by mili- 
tary Seryice) and repreſenting the whole 
Community of the reſpective Shires for 
_ they ſervd, had that Addition 

O. 

The general Summons for the leſſer 
Barons is by this Clauſe directed to be 
in forty Days; and that Term has ſtill 
continu'd to be the ſpace betwixt the 
Teſte and the Return of the Writ; 


within that Number of Days there is 


ever a County Court held, to which 
none but the immediate Tenants of the 
Crown (the leſſer Barons) came, there 
was the Election made, and none other 
had Votes 'till by the 3th of Henry 
the Sixth, chap. 7. all Freeholders of 
49s. per Annum had that Right given 
them, which is the only Act they who 
are Tenants to any private Perſon ex- 
erciſe in that Place; for ſome time the 
Number did not ſeem to be well ſettled, 
but 'was not long e're they were fix'd 

| "0 to 
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to the Number that are now choſen. 
Whether they had originally any Wages 
is not clear, for a very diligent Searcher 
of our Records could find no Writs for 
levying them older than Edward J. 4 
Beſides theſe Obſeryations that ariſe 
from from the Act itſelf, the Writ for 
the Election of Knights of the Shire 
ſuggeſts one that ought not to be o- 
mitted: In it we find theſe Words, 
Duos Milites Gladiis Cinctos; which 
though now conſider'd as of no Im- 
port, did, however, in antient times, 
contain a Deſcription of the Perſons 
that were capable of being elected: 
For our German Anceſtors had a Cuſ- 
rom in their own Country (as is noted 
aboye) of bringing the Yourh into their 
publick Meetings, and there, by a Ce- 
remony ſuited to the Simplicity of that 
Age, admitting them into the Number 
of military Perſons. This they carry'd 
with them into their Conqueſts. Long 
it continu'd in Uſe here and elſewhere: 
Our Hiſtories are full of Inſtances of ir, 
as may be ſeen in Selden's Titles of 
Honours, and ſeveral Uſages now com- 
mon amongſt us are thence deriv'd. 
When Knights Fees became hereditary, 


1 prynn on the 4 Inſtitute, p. 2 & 3. 
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the Perſons who had paſs'd this Cere- 
mony were call'd Milites Gladio Cin- 
cti; thoſe who held by military Ser- 
vice, but had not, were ſtil'd {imply 
Milites ©: Hence we ſee that none but 
thoſe were capable of being choſe; but 
this Limitation is now taken off per 23 
Henry VI. chap. 25. | GY 3 
As the Civil Wars in England did — 
introduce a Departure from the antient = PAY 
Conſtitution, by the Increaſe of the b Ba- 
Tenants in chief, ſo the like Cauſes, 2 
though not ſo ſoon, ſeem to have pro- Countries. 
duc'd the like Effect in other Coun- 
tries; for in Scotland, in the Year 
1425, an Act paſsd to oblige all the 
Barons to attend in Perſon, and not by 
Proxy, without a lawful Impediment. 
This Act making the Parliament, it 
ſeems, numerous, the ſame Vear one 
paſs'd to excuſe the ſmall Barons, pro- 
vided two came commiſſion'd from the 
reſt : By a ſubſequent Act 32 Years 
after, the Denomination of {mall Ba- | 
rons is determin'd to all under 20/. 1 
per Annum; but even theſe were obli- [. 
ged to attend, if ſpecially ſummon d, 
and Forty ſix Years after the Exem- 


ption given to thoſe of 204. per An- 


© Cambden's Britan. 246, | 


| 
N 


19 

num is exteuded to all under an Hun- 
dred Marks, with the like Clauſe for 
the Attendance of theſe, if particularly 
ſummon'd. In Scotland alſo, theſe Com- 
miſſionets had, by Act, paſs'd in the 
Year 1427, their Charges allow'd them; 
and thereby tis ditected, that thoſe 
Charges ſhall be levy'd on the Perſons, 
who were by their Appearance excus'd 
coming: and in the Year 1682, an Act 
paſs d, declaring the Right of Election, 
to reſide only in the immediate Te- 
nants of the Crown, which is ſtill in 
Force throughout that part of this Iſle, 
two Counties, I think, only excepted. 

In Fraxte alſo, the Number of im- 
mediate Tenants of the Crown increa- 
ſing, as it may be conjectur'd from the 
ſelf· ſame Occaſion that it did here; the 
Dignity of Peers became annex d to 
twelve of the principal Fiefs that held 
of the Crown, and in other large Ba- 
ronies in that Kingdom the like was 
alſo practis d. 

As the Barons Succeſs againſt King 
John, in ſome meaſure reſtor'd the an- 


The Law tient Conſtitution ; fo did Henry 111” 


ry Victory over the great and good Earl 
of Leiceſter introduce a moſt enormous 


f Dufreſne in voce Par, 


Devi- 
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Deviation from it, or at leaſt gave him 
a Colour for doing ſo; for 'tis faid, 
that he obtain'd an Act of Parliament 
to this purpoſe, 572 omnes illi Cu- 
mites & Barones Regni Angliæ, qui- 
bus ipſè Rex dignatus eſt brevia þ mt 
monitionis dirigere, venirent ad Par- 
liamentum, & non ali: nifi forte Do- 
minus Rex alia brevia eis dirigere 
voluiſſet. 
Whether this Extravagant Conſtitu- 
tion had the Sanction of a Legal Par- 
liament may be juſtly queſtion d; or 
if it had, whether the Donation of the 
Liberties and Properties of the Nation 
by thoſe who were intruſted to defend 
them was not void, as void as an Act 
of a Truſtee contrary to his Truſt is: 
For, as Tacitus ſays, s Apnd Sapientes 
caſſa habebantur que neque dari neque 
accipi ſalva Republica poterant. How- 
ever, the Extent of this monſtrous Pro- 
viſion, and its real or ſuppoſed Effects 
ſhall be briefly touch'd. 


1. This Clauſe did not enable 0471: 
the King to make any new Barons, 9» en ir. 


but only to ſelect whom he pleaſed 
out of thoſe who before had all an 
equal Right to come to Parliament, 
that is out of the majores Barones. 


E Tacitus, p. 458. 


This 
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not entitle one to t 
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This ſeems alſo to have been the Senft 


of Lord Coke, who lie the Writ docs 

e Privilege of a 
Baron, *till the Party has once fate in 
Parliament“; for the Peers are the onl 
Judges to determine who are capable 
of being ſummon'd, as of their Body; 
and therefore till they had allow'd the 
Perſon ſummon'd to be one of the 
greater Barons, by receiving him into 
their Number, no Peerage was ſuppos'd 
to be gain'd by the Writ. 

2. It has been ſaid, that this Clauſe 
introduc'd a new Species of Barons, 
who are commonly call'd Barons by Writ. 
This Notion was firſt queſtion'd by the 
very learned Mr. Pryn, and from him 
borrow'd by others: That learned Au- 
thor aſſerts, that theſe Barons, who are 
call'd Barons by Writ, were really Ba- 
rons by Tenure; the following Obſer- 
vations do, I conceive, evince the Truth 
of his Opinion. 

I. The Nature of every Writ being 
only to command the Perſon to whom 
it was directed, to do ſomething he was 
before under a legal Obligation to per- 
form, it ſeems a very extravagant thing, 
to ſay it was creative of a new Right. 


Þ Coke on Littleton; 166. 12 Coke, 70. 


2. All 
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2. All the Peerages that are faid to 
be created by the Writs, are agreed to 
be deſcendable to the Heir general, which 
ſhews, that the Baronies were underſtood 
to be annex'd to the Land which is al- 
ways preſum' d to be Fee Simple. 

3. Howeyer modern Practice ma 
have vary'd, yet in former Times a 
the Perſons who had Writs were imme- 
diate Tenants of the Crown, and con- 
ſequently Barons in the old Senſe of the 
Word : So that the Barony could nor, 
(though the Seat in Parliament might ) 
be gain'd by the Writ. 

4. the Writ could create a _ 

why might not any of the ſupe- 
= Nobility be {o made 7 yer none — 
ſuſpected ſuch a Thing. 

5. The calling the Peers eldeſt Sons 
to Parliament, 1 ſome Barony firſt in 
their Fathers (for none were ever call'd 
to the Houſe of Lords by a Title fo- 
reign to their Families) ſeems to be 
grounded on the ſame Reaſon; for, 
that Barony is either actually, or at leaſt 
by Intendment of Law, antecedently by 
the Father given to the Son : So that in 
{ach caſe the Son being a Baron in the 
Eye of the Law, was equally capable, 
as well as any other Baron, of receiving 
the Writ, and in conſequence thereof, 
becoming a Lord of Parliament. 

O The 
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vy Patent. 
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The Crown, under the ſpecious Pre. 
tence of the forecited Proviſion of Hen. 
the Third, exercis'd a Power of ſend- 
ing Writs fometimes to ſome Barons, 
at other Times to others, according as 
the ſeveral Factions or Parties prevail'd; 
this is the true Reaſon of the Variety 
that may. be obſerv'd in the Summons 
co Parliament : Not as a late Author has 
pretended, from many Perſons being 
ſummon'd only as Aſſiſtants. 

This exorbitant Power of the Crown, 
as twas firſt exercis'd in Times of the 
utmoſt Confuſion, ſo was it gradually 
diſus'd, and a Method taken to fix the 
Members of the Legiſlature, in Imitation 
of what had long before been practis d 
in the creating Earls, by making Barons, 
with a Right to ſit in Parliament by 


Patent. This Practice was firſt begun 


in Richard the Second's Time in the 


Perſon of John Beauchamp, Baron of 
Kidderminſter. Hence the Nature of 
theſe Patents, which have been before 
enquir'd into, with reſpect to the Cre- 
ation of Earls, is alſo confiderable in 
this place: But as moſt of what has 
been ſaid is equally applicable to the 
Barons Patents, I ſhall only here men- 
tion one Argument that the State of 
Affairs in this Period of Time _ 
3 an 


195 
and what a late Author has wrote in 
articular concerning the Barons. 

If the Proviſion of Henry the Third M ether, 
is admitted to be an Act of Parliament, , ©. 
as the Writ or Patent of one King can- 4c: e, 
not diveſt his Succeſſor of a Right /- 

iven by Parliament, it muſt neceſſarily x 

Now, that either the Patents after that 
Time were ſo many Acts of Parlia- 
ment, or elſe, that they did not convey 
an hereditabfe Right to a Seat in Parlia- 
ment: One of thete Propoſitions is ma- 
nifeſtly true, which let the learned 
Reader judge. 

A late Author, to prove the Parlia- 
mentary Creation of Barons, has inſiſt- 
ed on three Acts of Parliament paſs'd in 
Henry VIII“ Time; his Expreſſions 
are confus'd, therefore leſt I ſhould any 
ways injure his Senſe, Pll here inſert 
his own Words, « Confiftent with 
« which Notion of the Law (02s. that 
& no Power but that of King and Par- 
© Hamehr can create a Barony) Henry 
« VIII. who cannot juftly be ſuſpected 
« of being a Prince willing to diminiſh 
« his Prerogative, did derive his Exer- 

“ cife of this Power from an Act of 
« Parliament; for in 31 Henry VIII. 
the King's own Manor of Hampton- 
«© Court was by Act of Parliament made 
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« an Honour, by which Act, the Ma- 
« nors of Byflete and Weybridge, in 
& Com. Surr. and ſeveral other Manors, 
« are made part and parcel of that Ho- 
« nour : So likewiſe in 33 Hen. VIII. 
« other Acts to the ſame purpoſe paſ- 
« ſed in Favour of the Manor of Ampt- 
« hill and Grafton, by which they 
« were made Honours. And I believe 
« that no Inſtance can be given from 
« the Conqueſt unto this Day, of any 
« Honours being erected otherwiſe than 
« in Parliament“. | 


On this Paragraph the Reader will 
obſerve, | 

1. That the firſt Act of Parliament 
was for making Henry the VIII"s own 
Mannor an Honour ; and unleſs he had 
an Intent to part with that, or had a 
Mind to add the Title of Baron of Hamp- 
ton- Court to that of King of England, 
the Argument proves nothing. 

2. By this Author's Manner of wri- 
ting, it ſhould ſeem that he had ſeen 
theſe three Acts, and found ſomething 
in them that gaye at leaſt a Colour for 
his Suppoſition ; but ſure I am, in one 
of them, which I have ſeen and perus'd, 
no ſuch Thing appears, and I am well 
aſſur'd nothing does in the other two. 

3. One would imagine by this Kind 
of Reaſoning, that Henry the yet 

a 
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had met with ſome Difficulty in the 
advancing Perſons he intended to ho- 
nour, and took this indirect Way of 
compaſſing his End; whereas nothing 
is leſs true: For he never was on any 
Occaſion obſtructed in ſuch Deſign ; 
many he advanc'd ro the Peerage, but 
not one Perſon by the Grant of theſe 
Honours. 

4. Two of theſe Honours, (vig. 


Ampthill and Grafton ) did in Time 


become the Property of ſeveral Sub- 
jets, yet did they not aſſume the 
Titles of Barons of theſe Places. 
From this Period of Time to the 
— (the Excluſion of Abbots and 
riors, on the Reformation, only ex- 
cepted) the legiſlative Power has been 
veſted as it now is; ſo we may, I 
think, ſafely conclude, that from the 
earlieſt Accounts of Time, our Ancel- 
tors in Germany were a Free People, 
and had a Right to aſſent, or diſſent 
to all Laws; that that Right was ex- 
ercis'd, and preſery'd under the Saxon 
and Norman Kings even to our Days: 
And may an uninterrupted Exerciſe 
thereof (for the Right itſelf can never 
be extinguiſh'd) continue till Time ſhall 
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— Lieutenants, the Time and Occaſion of making 
them | ; 
M 

Magiſtrates, the Origin and Meaſure of their m_ 

Js . | 3 
Mayors, the Notation of the Word 88 
Malleum, its Signification 30 
Mannor what, and the Derivation of the Word 70 
— and Pariſhes originally coextenſive 71 
Merchant, how he might become a Thane 73 
Military Tenants, the Value of their Fees 106 
— were the Militia of the Kingdom 108 
— eftabliſh'd by William J. 112 
— all the Tenants in Chief, but one, were jo 
ib. 
— the Extent of their Duty ib. 
Military Teuures, when firſt eftabliſh'd here 114 
— the Number of Tenants that held by it ib. 
=— When abobliſh'd | 115 
— the various Senſes of the Word 136, 184 
— of how many Kinds at the Conqueſt 136 


N 
Nobility, their Riſe 


| | 32 
Nobilis & Nobilitas, whom theſe Words ſignify 88 
Norman Barons not oblig'd to attend in foreign Wars 


42, 102 
s introduc'd the Uſe of Seals 99 
— Laws how made 10 


P Norman 


eee. 


Normans , how they differ'd from the Saxons in their 

manner of Settling here 109 

— how they diſtributed their Lands in England 
11 

Normandy, whence ſo call'd 101 

— how divided ib. 


P 

Palatinate, the Derivation and Notation of the Word 
128 

Paltz-Grave, the Senſe of the Word 127 
Parliaments, their Origin 15 
— how denominated abroad 30 
— of what Perſons it conſiſted I22, 147 
in the Norman and Saxon Times how differ'd 
150 

in it every Spot of Ground repreſented 152 

— all the Members ſate together ib. 
— why the ſupreme Court of Judicature I53 
— why Writs of Error lye to it id. 
Parliament in Scotland, rhe King's Court- Baron 
157 

ad Convention of the Eſtates ſynonimous 149 
— of whom it conſiſted 147 
—- Difference between the Normans and the Saxons 
I59 

— had the Repreſentatives of every Spot of Ground 
152 

— fate originally in one Houſe ib. 
Patents for Peerages paſſed in Parliament 171 
Peers, of whom they originally held 39 
— their Origin ib. 
— when bound to military Service 43> * 


— if dubious, determinable in Parliament 
— for neglefling their Duty, puniſhable only in Par- 


liament gs © 
— in England of whom they held 129 
— in Normandy of whom they held 130 
— never judg d by the King alone ib. 


— how 


hy bhp wed was hows a 4 ; 
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— how ſtyled in Law ib. 
— were Sovereigns o ver their own Vaſſals 131 
— bow fiyled by old Writers ib. 
— the Powers they exerciſed ib. 
— made Subinfeudations 132, 133 
— Vaſſals only reſponſible in his Court 131 
— Vaſſals not buund to be Security for the King 
132 

coin d their own Money ib. 
— their Vaſſals neither did Homage nor Fealty to the 
King 1 
— how they did it to them ib 
— had ſubmilitary Tenants 133 
— of Scotland were Princes 156 
— how made by the feudal Law 164 
—— their Aſſent neceſſary in Feoffments 166 
— how teſtify'd ib. 
Placitum, its Meaning 30 
Politicks, its End 153 
Preſcription, what no Ground for one 96 


Princeps, its claſſical Meaning 4 
— its Signification amongſt the middle-ag'd Writers 


22 
Princes in Germany, elective 4 
—— their Authority | 5 
— when choſen ib. 
— were Judges ib. 
— aſſign'd Lands to the People ib. 
— amongſt the Saxons adminiſter Juſtice 5% 
Privy Counſellor's Office for Liſe 154 
— in Scotland its Origin 157 
—— its Origin 153 
Principalities, their Origin 14 
Primarij 
Primates 0 the Meaning of the Words 88 
Proceres 


Prior of Chriſt Church Canterbury, a Baron 124 
a——- by what Service he held 8 
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1 
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R 
Real, the Meaning of the Word 134 
Recitals, what they evidence 180 
m— create no new Right ib. 
— in Statuts of greater Authority now than for- 
merly, and why ; ib. 
Relief, to whom due 138 
Reve, Origin of the Word 20 
Reprelentation cannot be two Degrees of it x85 
Rollo, of whom his Army compos d IOL 
— was a Dane | ib. 
— the Origin of his Power ib. 
— conquer d Neuſttia ib. 
— how his Conqueſts divided ib. 
— when his legitimate Line failed ib. 
8 

Sapientes, whap this Word denotes 61, 61 
Saxons ſabverted the Britiſh Government 49 
— nor ſuch Savages as has been repreſented id. 
— laterly comparable to any Nation ib. 
— their Origin 50 
— not mention d by Tacitus ib. 
— in Time became conſiderable \ O08 ib. 
— gave Laws to Half Germany ib. 
— did not come alone into Britain ib. 
— when they came were Pagans ib. 
=— when they had the Uſe of Letters ib. 
— they and their Confederates that came here were 
independent People 51 
— in Laws and Government agreed with the other 
German Nations 51, 52 
=— Delineation of their Government 52 
— govern d by twelve Princes n ib. 
— 07 4 War choſe a King | ib. 
— . Government in Germany when changed ib. 
— none of their Monuments older than Chriſti- 
anity 53 


— what 


INDEX. 


— what the Government they eflabliſh'd here re- 


ſembled 54 
— their jirſt Magiſtrates here 74 
— the Ranks amongſt them 75 
Seignior, to whom the Name applicable 110 
Seigniories, when and why made hereditary 109 
- What conſerr'd on Normans ibid. 
— what they conſiſted of - 
Senior, the Meaning of the Word in the middle-ag'd 

Writers 23 
Serjeanties divided 112 
— Grand and Petit, their Difference I13 
Services, whether originally, or when firfi annex d t0 

Feuds 18 
=— What reaſonable 33 
— of Feuds, what it comes in lieu of 42 
m— to whom due ibid. 
— ot due for the private Good of the Lord ibid. 
Sire is only a Contract ion of Seignior 110 
Sheriffs Turn, who oblig'd to attend it 71 
Slavery contrary to human Nature 95 
Sortes Gothicæ, what 26 
Statutes originally firſt aſſented to by the King 167 
— drawn from Petition and Anſwer 168 
— ſeal'd with the Great Seal ibid. 
— when and why in the firſt Inſtance put into 

Form ibid. 
Summons to Parliament, the Space betwixt the Teſte 

and Return 187 
— Why not always to the ſame Perſon 194 

T 
Tenants in chief, when they multiplied 160 


— had a Right to be judged in Parliament ibid. 


Tenures, their Origin 2 
— 0f various Kinds now ibid. 
— Terra Salica, what 26 
Teſtes of Charters and Writs, how 168 
Thane, no Member of the Saxon Legiſlature 4 65, 

» 92 


P 3 — deri- 


/ 


INDEX: 


— Derivat ion of the Word ' 76 
wn how render'd in Latin ibid. 
( ſier call d Tenants by Serjeanty ibid. 
— heir Origin 77 
Title to a Gift to be determin'd by the Giver 42 
Trial by Battle, its Foundation 97, 98 
Tyril, his Opinion of the Saxon Legiſlature 6 

his Charafter | ibid. 
Trything, what 68 
originally unequal. 70 
=— the Foundation of their Diviſion ibid, 
m— coaleſced into little States 74 
m— how they differ d from Shires ibid. 
n—— had Magiſtrates ibid. 
the Names of their Magiſtrates ibid, 
eld Pleas within themſelves 75 
ber Juriſdiction original ibid. 
' the trading ones paid a Fee Farm 112 
nn left by the Conqueror in the Condition he 
found them 111 
V 
Vaſſal, its Derivation and Signification 25 
Vavaſlor, to whom his Relief is due 134 
W 
War, the Foundation of it | 97 
m— ct ts | 98 
when it may be undertook ibid. 
in all one Party in the Wrong ibid. 
when any Right acquired by it ibid. 
t— what Right can be acquir d by it ibid. 
ur good Cauſe of waging one ibid. 
Wapentake, what 68 
Warren Earle, ef his Defence in Quo Warranto 
I 4 
Warwick, its Inhabitants fyled Barons 146 


William 


INDEX. 


William the Conqueror had no Title to deſpotick — 


bo his Power is to be determin d ibid. 
— how the Queſtion concerning it is to be ſtated 
ibid. 
— a Conqueror of Harold, not the Engliſh 
| 100 
— had no Quarrel with the Engliſh 7 — 
ibid. 
— 0ffer'd Harold ſingle Combat ibid. 
claim d the Crown by Title ibid. 
his Title not good ibid. 
could have no more Power than the Perſon he 
claim d under had ibid. 
ad not deſpetick Power over his Army ibid. 
— — how he became Duke of Normandy 102 
is Subjects ſo by Tenure ibid. 
— how his Army was compos'd 102 
bo he got Aſſiſtance for his Invaſion 102 
4d his Confederates Partners 103 
is Army not under Pay ibid. 
—— u Aſſiſtance by ſome Normans, and 1 
ibi 
did not rule by a military Power 106 
had the immediate Command of very few mili- 
tary Tenants 107 
— leſs abſolute in the Field than the 2 
| 10 
tool the Crown Lands to himſelf 109 
diſpoſſeſs'd thoſe that oppos'd him ibid. 
hart Lands he gave his Confederates ibid. 
wm—— why they were dis join d ibid. 
aim d at conſolidating the two Nations 114 
wnn— introduc d Wardſhips and Marriages ibid. 
o he diſtributed his Demeſze ibid. 
eu many Kinds of Tenants in Chief he had 
ibid. 
M what Ranks his Army was compos'd 
| 137 
be Second chang d nothing in the Legiſlature 
6 158 
Witena Gemot, Dr, Brady's Opinion of it 60 


— the 


INDEX. 


inn the Meaning of the Word. 62 
4 riſe to an Expreſſion now in uſe 93 
Wita, the Meaning of the Word 62 


Writs, their Nature 193 
ver ſup pos d to make any Noblemen, but 
Barons Ibid. 
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ag. 10. to the Reference at the Bottom add Jo. 
Mag. Hiſforic. Got. 317. f. 19. l. 8. after Un- 
derſtanding add of. p. 39. J. 24. dele the fourth 
Word. p. 62 |. 15. for Deſtribution r. Deſolution. 
p. 63. at the End of the 12h Line there ſhould be a 
Note of Reference, and at the Bottom of the Page 
there ſhould be inſerted Vide etiam Hick, Diſſert. 
Epiſt. p 5, 59 p. 69. after the References inſerted 
with the Letter F, add Vide Brady's Preface to his 
Treatiſe of Boroughs, p. 2. p. 128, J. 23. for inſti- 
tuted, r. entitled, p. 133. I 14. for King, r. Kings. 
p. 138. J. 24. after the Word Borough there ſhould 
be a Reference, and at the Bottom of the Page add 
Paulus Diaconus, |. 12. p. 356. Brady, &c. 
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. Mx Entries: Being a Collection of ſelect 

Pleadings in the Courts of King's-Bench , 
Common-Pleas, and Exchequer, viz. Declarations , 
Pleas in Abatement and in Bar, Replications, Re- 
Joinders, exc. Demurrers, Iſſues, Verdicts, Judg- 
ments, Forms of making up Records of Niſi Prius, 
and Entring of Judgments, exc. in moſt Actions. 
As alſo Special Aſſignments of Errors, and Writs 
and Proceedings thereupon, both in the ſaid Courts 
and in Parliament. With the Method of ſuing to 
and reverſing Outlawries by Writ of Error, or other- 
wiſe. To which is added, A Collection of Writs in 
moſt Caſes now in Practice. With two Tables ; 
one of the Names of the Caſes, and the other of 
the Pleadings and Writy By JonRx LiLLY Gent. 
late Principal of Clifford's Inn. * 

II. Reports and Pleadings of Caſes in Aſſiſe, for 
Offices, Nuſances, Lands and Tenements: Shewing 
the Manner of Proceeding in Aſſiſes of Nove! Dit- 
ſeiſin, from the Original to the Judgment and Exe- 
cution ; as well where the Demandant and Tenant 
appear, as where either of them makes default ; 
nothing of this Kind being ever before publiſh'd. 

ith Obſervations on every Caſe, very neceflary 
for all Clerks of Aſſiſe, Attornies, c. To which 
are added Writs of Aſſize, &c, By Jonn LIII r 
Gent. Author of the Practical Conveyancer,. To 
which is added, 4 Prefatory Diſcourſe ; ſhewing the 
Nature of this Action, and Reaſons for putting it 
in practice. 

III. 4 Collection of Debates in the Houſe of Com- 
mons in the Year 1680, relating to the Bill of * 

on 


. Catalogue of Books, &c. 


ſion of the then DUKE of YORK. Containi 
the Speeches of the Lord Ruſſel, Sir Henry Capel, 
Sir Fr. Winningham, Ralph Montague, Elq; Henry 
Booth, Eſq; Sir Gilbert Gerrard, Sir Lionel Jenkins, 
Sir Thomas Player, Sir Richard Graham, Sir William 
Poultney, Daniel Finch, Eſq; Hugh Boſcawen, Eſq; 
John Trenchard, Eſq; John Hampden, Eſq; Sir Ro- 
ger Hill, Sir William Jones, Sir Richard Maſcn, Law- 
rence Hyde, Eſq; Colonel Legg, Sir H. Capel, Edu. 
Dering, Eſq; Colonel Birch, with many more; and 
a Lift of the Members that compos'd that Houſe. 
To which is added, The Debates of the Houſe of 
Commons aſſembled at Oxford, Mar. 1. 1680. As 
alſo, An Introduction, ſhewing the Progreſs of Po- 

pery, from the Reformation to this preſent Time. 
IV. The Caſe of Ireland's being bound by Acts of 
Parliament in England, ſtated by William Molyneux, 
of Dublin, E/q; To which is added, The Caſe of 
Tenures upon the Commiſſion of Defective Titles, 
argued by all the Judges of Jreland : With their 

Reſolutions, and the Reaſons of their Reſolutions. 
V. Bibliotheca Literaria: Being a Collection of 
Inſcriptions, Medals, Diſſertations, exc. NUMBER I, 
in which are contain'd, I. an Introduction, giving 
an Account of the Editor's Deſign. II. Inſcriptio 
quzdam antiqua ex Syrie Monumentis : A reverendo 
Viro Dno. Maundrell, excerpta ; Obſervationibus 
Criticis & Hiſtoricis illuſtrata ab eruditiſſimo Viro . 
Dno. Joh. Maſon. III. Of Degrees in the Univer- 
fities, A Diſſertation by Dr. Brett. IV. An Enquiry 
into the Words of St. Mat. xxvii. 54. and Conjec- 
tures upon Chap. xv. 26. xvi. 22. xXxvii. 24. St. 
James v. 6. explain'd, Glorifying God, what? Two 
Charges againſt our bleſſed Lord by the Jews, what? 
Roman Soldiers, how, and for what purpoſe under 
the Captain of the Temple: Joſephus twice cor- 
rected. Supra poſitum Templo in Rufinus not La- 
tin, amended from a Manuſcript, exc. by the Revd, 
Mr. Waſe. V. Obſervationes Hiſtoricæ Good wins 
Tractatum Epiſcopi Herefordienſis, de Præſulibus 
Angliæ illuſttantes, ex variis Chronicis & Hiſtoriis 
depromptz#: a clariſſimo Viro Dno. Antonio Wood. 
VI. An Account of the Labours of the * 
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All the ſucceeding Numbers may likewiſe be had at 
Tho. Woodward's, at 1 5. each. 

VI. A View of the Engliſh Conſtitution with re- 
ſpect to the Sovereien Authority of the Prince and Al- 
legiance of the d ubject In vindication of the Law- 
fu/neſs of taking the Oaths to his Majeſty by Law 
required. To which is added, A Defence, by way 
of Reply, to the ſeveral Anſwers that have been 
made to it by William Higden, D. D. late Rector of 
St. Paul Shadwell, The Fourth Edition. 

VII. 4 new Treatiſe of the Art of Thinking : Con- 
taining a compleat Syſtem of Reflexions concerning 
the Conduct and Improvement of the Mind, in 
Enquiries into all Kinds of Truth, eſpecially ſuch 
as relate to the Knowledge of Mankind: Illuftrated 
with Variety of Characters and Examples, drawn 
from the ordinary Occurrences of Life. Written 
in French, by Monſieur Crouſax, Profeſſor of Phi- 
loſophy and Mathematicks in the Univerſity of Lau- 
ſanne. Tranſlated into Engliſh, in Two Volumes. 

VIII. The Hiſtory of the Antient and Modern 
Eſtate of the Principality of Wales, Duchy of Corn- 
wal, and Earldom of Cheſter: Collected out of 
the Records of the Tower of London, and divers an- 
cient Authors. By Sir John Dodridge, Knt. The 
Second Edition. To which is added, His Royal 
Highneſs the Prince of Wales's Patent, both in La- 
tin and Engliſh, Alſo an Account of his Dignity, 
Privileges, Arms, Rank and Titles, and of his Sons 
and Daughters. 

IX. Caſes in Parliament reſolu'd and adjudg d 
upon Petitions and Writs of Error, By Sir Bartholo- 
mew Shower, Knt. 

X. The Reports of Caſes and Special Argument, 
argued and adjudg'd in the Court of King's Bench, 
beginning in Eaſter Term the 30% of King Charles 
II. and ending the 3d of King James II. With ma- 
ny marginal Notes and References. With two com- 
pleat Tables; one of the Names of the Caſes, the 
other of the principal Contents. Vol. II. By Sir 
Bartholomew Shower, Knt. 

Xl. Table of all the Caſes Printed in the Books of 
Reports, digeſted under proper Heads, To _ n 

. adde 
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added the Names of all the Caſes in an Alphabetical 
Order. Fat | 

XII. The Reports and Entries of Sir Edward Lut- 
wyche, Knt. Serjeant at Law, and late one of the 
Judges of the Court of Common Pleas. The ſeve- 
ral Caſes therein are truly ſtated upon the reſpective 


Pleadings and Entries in Engliſh : Alſo Citation in 


Report is carefully examin'd by the Law Books to 
which they refer; and where they agree; and 
where they differ from the Point in Queſtion, made 
appear: And thoſe ranged in that Order, as in ma- 
ny Places to form an Argument where there was 
none before; with large Obſervations. Likewiſe 
many obſolete Words and difficult Sentences are ex- 
plain'd, which are printed in a different Character. 
Compos'd in a plain and eaſy Method, and made 
very uſeful for Students, and Practiſers of the Com- 
mon Law. By W. Nelſon of the Middle Temple, 
Ven «+ 2 


q: 
XIII. Sir Orlando Bridgman's Conveyances : Be- 
ing ſele& Precedents of Deeds and Inſtruments con- 


cerning the moſt confiderable Eſtates in England: 


Drawn and approved by that honourable Perſ.n jn 
the Time of his Practice. Compleat in Twi Va- 
lumes. The Fifth Edition, with large Additions, 
and a new Table to the Whole. I 
XIV. The Reports of Six Creſwell Levinz, Knt. late 
one of the Judges in the Court of Common Pleas at 
Weſtminfter, i» French azd Engliſh: Containing 
Caſes heard and determin'd in the Court of King's 
Bench during the Time that Sir Robert Porter, Sir 
Robert Hyde, and Sir John Heylin were chief Juſtices 
there. -As Alſo cf certain Caſes in other Courts at 
Weſiminfler during that Time. Tranſlated into En- 
gliſh by Mr. Serjeatit Salke;ld and others of the Mid- 
dle Temple. With Two Tables; the one of the 
Caſes, and the other of the principal Matters con- 
tain'd therein. In Three Parts. The Second, Edi- 
tion, carefully correted. With many Thouſand 
References to the Reports, never before printed, 
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